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MINISTRY OF LAWAND JUSTICE
(Legislative Department)
New Delhi, the 20th June, 2012/Jyaistha 30, 1934 (Saka)

The following Act of Parliament received the assent of the President on the
19th June, 2012, and is hereby published for general information:—

THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES
ACT, 2012
[No. 32 oF 2012]
[19th June, 2012)
AnAct to protect children from offences of sexual assault, sexual harassment and
pornography and provide for establishment of Special Courts for trial of
such offences and for matters connected therewith or incidental thereto.

Wiereas clause (3) of article 15 of the Constitution, inter alia, empowers the State to
make special provisions for children;

AND WHEREAS, the Government of India has acceded on the 11th December, 1992 to the
Convention on the Rights of the Child, adopted by the General Assembly of the United
Nations, which has prescribed a set of standards to be followed by all State parties in
securing the best interests of the child;

AND WHEREAS it is necessary for the proper development of the child that his or her
right to privacy and confidentiality be protected and respected by every person by all means
and through all stages of a judicial process involving the child;

AND WHEREAS it is imperative that the law operates in a manner that the best interest
and well being of the child are regarded as being of paramount importance at every stage, to
ensure the healthy physical, emotional, intellectual and social development of the child;

AND WHEREAS the State parties to the Convention on the Rights of the Child are
required to undertake all appropriate national, bilateral and multilateral measures to prevent—

(@) the inducement or coercion of a child to engage in any unlawful sexual activity;
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(b) the exploitative use of children in prostitution or other unlawful sexyal practices;
(¢) the exploitative use of children in pomographic performances and materials;

AND WHEREAS sexual exploitation and sexual abuse of children are heinous crimes and
need to be effectively X

Bk it enacted by Parliament in the Sixty-third Year of the Republic of India as follows:—

CHAPTERI
PRELIMINARY
Short title, 1. (7) This Actmay be called the Protection of Children from Sexual Offences Act, 2012,
ool (2) It extends to the whole of India, except the State of Jammu and Kashmis

(3) It shall come into force on such date as the Central Government may, by notification
in the Official Gazette, appoint,

Definitions. 2. () In this Act, unless the context otherwise requires, —

(a) "aggravated penetrative sexual assault" has the same meaning as assigned
to it in section 5;

(b) "aggnmdsexudassmh"huﬂwmmingﬁm@ﬂdmhmmm 9

() "armed forces or security forces” means armed forces of the Union Or security
forces or police forces, as specified in the Schedule;

() "child" means any person below the age of eighteen years;

(e) "domestic relationship” shall have the Same meaning as assigned to it in
clause (f) of section 2 of the Protection of Women from Domestic Violence Act, 2005;

(/J"pmeumivesemmlassmh"lmﬂ:emnuningasmigwdmhhswﬁms;
(g) “prescribed” means prescribed by rules made under this Act:

(h) “religious institution” shall have the same meaning as assigned to it in the
Religious Institutions (Prevention of Misuse) Act, 1988;

(#) "sexual assault” has the same meaning as assigned to it in section 7;
(/) "sexual harassment” has the same meaning as assigned to it in section 11;

(k) "shared household" means a household where the person charged with the
offence lives or has lived at any time in a domestic relationship with the child;

(7) "Special Court" means a court designated as such under section 28;
(m) " Special Public Prosecutor” means a Public Prosecutor appointed under section 32.

(2) The words and expressions used herein and not defined but defined in the Indian
enal Code, the Code of Criminal Procedure, 1973, the Juvenile Justice (Care and Protection

CHAPTERIT
SEXUAL OFFENCES AGAINST CHILDREN
A.—PENETRATIVE SEXUAL ASSAULT AND PUNISHMENT THEREFOR
Penetrative 3. A person is said to commit "penetrative sexual assault” if—

— (a}bepencmuhispenia,manyemm,hmmevagim,mouﬂymﬂ:moranus
ofachildormakesthechildlodosowithiﬁmormyotberperson; or

(b) he insens,manyextmt,anyobjectorapanofthebody,notbeingﬂ)cpmﬁs,
into the vagina, the urethra or anus of the child or makes the child to do so with him or
any other person: or

43 of 2005.

41 of 1988.

45 of 1860.
2 of 1974

56 of 2000.
21 of 2000.
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(c) he manipulates any part of the body of the child so as to cause penetration
into the vagina, urethra, anus or any part of body of the child or makes the child to do
so with him or any other person; or

(d) he applies his mouth to the penis, vagina, anus, urethra of the child or makes
the child to do so to such person or any other person.

4. Whoever commits penetrative sexual assault shall be punished with imprisonment  Punishment
of either description for a term which shall not be less than seven years but which may extend ' :mmm
to imprisonment for life, and shall also be liable to fine. i
B.~—AGGRAVATED PENETRATIVE SEXUAL ASSAULT AND PUNISHMENT THEREFOR
5. (a) Whoever, being a police officer, commits penetrative sexual assault on a child — Aggravated

penetrative
() within the limits of the police station or premises at which he is appointed; or sexual assault

(i) in the premises of any station house, whether or not situated in the police
station, to which he is appointed; or

(iii) in the course of his duties or otherwise; or
(#v) where he is known as, or identified as, a police officer; or

(b) whoever being a member of the armed forces or security forces commits penetrative
sexual assault on a child—

(#) within the limits of the area to which the person is deployed: or
(i) in any areas under the command of the forces or armed forces; or
(dif) in the course of his duties or otherwise; or

(#v) where the said person is known or identified as a member of the security or
armed forces; or

() whoever being a public servant commits penetrative sexual assault on a child; or

(d) whoever being on the management or on the staff of a jail, remand home, protection
home, observation home, or other place of custody or care and protection established by or
under any law for the time being in force, commits penetrative sexual assault on a child,
being inmate of such jail, remand home, protection home, observation home, or other place of
custody or care and protection; or

(€) whoever being on the management or staff of a hospital, whether Government or
private, commits penetrative sexual assault on a child in that hospital; or

(/) whoever being on the management or staff of an educational institution or religious
institution, commits penetrative sexual assault on a child in that institution; or

(g) whoever commits gang penetrative sexual assault on a child.

Explanation—When a child is subjected to sexual assault by one or more persons of
a group in furtherance of their common intention, each of such persons shall be deemed to
have committed gang penetrative sexual assault within the meaning of this clause and each
of such person shall be liable for that act in the same manner as if it were done by him
alone; or

(%) whoever commits penetrative sexual assault on a child using deadly weapons, fire,
heated substance or corrosive substance; or

(i) whoever commits penetrative sexual assault causing grievous hurt or causing bodily
harm and injury or injury to the sexual organs of the child; or
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() whoever commits penetrative sexual assault on a child, which—

(i) physically incapacitates the child or causes the child to become mentally ill
as defined under clause (b) of section 2 of the Mental Health Act, 1987 or causes
impairment of any kind so as to render the child unable to perform regular tasks,
temporarily or permanently; or

(i) in the case of female child, makes the child pregnant as a consequence of
sexual assault;

(iii) inflicts the child with Human Immunodeficiency Virus or any other life
threatening disease or infection which may either temporarily or permanently impair
the child by rendering him physically incapacitated, or mentally ill to perform regular
tasks; or

(k) whoever, taking advantage of a child's mental or physical disability, commits
penetrative sexual assault on the child; or

(/) whoever commits penetrative sexual assault on the child more than once or
repeatedly; or

(m) whoever commits penetrative sexual assault on a child below twelve years; or

(n) whoever being a relative of the child through blood or adoption or marriage or
guardianship or in foster care or having a domestic relationship with parent of the child or
who is living in the same or shared household with the child, commits penetrative sexual
assault on such child; or

(o) whoever being, in the ownership, or management, or staff, of any institution
providing services to the child, commits penetrative sexual assault on the child; or

(p) whoever being in a position of trust or authority of a child commits penetrative
sexual assault on the child in an institution or home of the child or anywhere else; or

(g) whoever commits penetrative sexual assault on a child knowing the child is
pregnant; or

(r) whoever commits penetrative sexual assault on a child and attempts to murder the
child; or

(s) whoever commits penetrative sexual assault on a child in the course of communal or
sectarian violence; or

(r) whoever commits penetrative sexual assault on a child and who has been previously
convicted of having committed any offence under this Act or any sexual offence punishable
under any other law for the time being in force; or

() whoever commits penetrative sexual assault on a child and makes the child to strip
or parade naked in public,

is said to commit aggravated penetrative sexual assault.

6. Whoever, commits aggravated penetrative sexual assault, shall be punished with
rigorous imprisonment for a term which shall not be less than ten years but which may extend
to imprisonment for life and shall also be liable to fine,

C.—SEXUAL ASSAULT AND PUNISHMENT THEREFOR

7. Whoever, with sexual intent touches the vagina, penis, anus or breast of the child
or makes the child touch the vagina, penis, anus or breast of such person or any other
person, or does any other act with sexual intent which involves physical contact without
penetration is said to commit sexual assault.

14 of 1987.




1606G|

14 of 1687

Sec. 1] THE GAZETTE OF INDIA EXTRAQPDINARY 5

8. Whoever, commits sexual assault, shail be punished with imprisonment of either
description for a term which shall not be less than three years but which may extend to five
years, and shall also be liable to fine.

D .-—AGGRAVATED SEXUAL ASSAULT AND PUNISHMENT THEREFOR
9. (&) Whoever, being a police officer, commits sexual assault on a child—
(i) within the limits of the police station or premises where he is appointed; or
(i) in the premises of any station house whether cr not situated in the police
station to which he is appeinted; or
(iii) in the course of his duties or otherwise; or
(#v) where he is known as, or identified as a police officer; or

(b) whoever, being a member of the armed forces or security forces, commits sexual
assault on a child—

(i) within the limits of the area to which the person is deployed; or

(i) in any areas under the command of the security or armed forces; or

(iii) in the course of his duties or otherwise; or

(iv) where he is known or idenlified as a member of the security or armed forces; or
(¢) whoever being a public servant commits sexual assault on a child; or

(d) whoever being on the management or on the staff of a jail, or remand home or
protection home or observation home, or other place of custody or care and protection
established by or under any law for the time being in force commits sexual assault on a child
being inmate of such jail or remand home or protection home or observation home or other
place of custody or care and protection; or

(e) whoever being on the management or staff of a hospital, whether Government or
private, commits sexual assault on a child in that hospital; or

(f) whoever being on the management or staff of an educational institution or religious
institution, commits sexual assault on a child in that institution; or

(g) whoever commits gang sexual assault on a child.

Explanation.—when a child is subjected to sexual assault by one or more persons of
a group in furtherance of their common intention, each of such persons shall be deemed to
have committed gang sexual assault within the meaning of this clause and each of such
person shall be liable for that act in the same manner as if it were done by him alone; or

(h) whoever commits sexual assault on 2 child using deadly weapons, fire, heated
substance or corrosive substance; or

(i) whoever commits sexual assault causing grievous hurt or causing bodily harm and
injury or injury to the sexual organs of the child; or

{j) whoever commits sexual assault ona child, which—

(i) physically incapacitates the child or causes the child to become mentally ill as
defined under clause (/) of section 2 of the Mental Health Act, 1987 or causes impairment
of any kind so as to render the child unable to perform regular tasks, temporarily or
permanently; or

(iiy inﬁicls the child with Human Immunodeficiency Virus or any other life
threatening disease or infection which may either temporarily or permanently impair
the child by rendering him physically incapacitated, or mentally il to perform regular
tasks; or

Effective Implementation of Protection of Children from Sexual Offences (POCSO) Act 2012
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(k) whoever, taking advantage of a child’s mental or physical disability, commits
sexual assault on the child; or
(/) whoever commits sexual assault on the child more than once or repeatedly; or
(m) whoever commits sexual assault on a child below twelve years; or
(m) whoever, being a relative of the child through blood or adoption or marriage or
guardianship or in foster care, or having domestic relationship with a parent of the child, or
who is Iivhginﬂ::mﬂﬂuudhuaﬂnldwﬁlﬂtdﬂimmﬁﬁmﬂmﬂmsﬂldﬂta
(0) whoever, being in the ownership or management or staff, of any institution providing
services to the child, commits sexual assault on the child in such institution; or
(p) whoever, being in a position of trust or authority of a child, commits sexual assault
on the child in an institution or home of the child or anywhere else; or
(g) whoever commits sexual assault on a child knowing the child is pregnant; or
(r) whoever commits sexual assault on a child and attempts to murder the child; or
() whoever commits sexual assault on a child in the course of communal or sectarian
violance; or
(f) whoever commits sexual assault ona child and who has been previously convicted
of having committed any offence under this Act or any sexual offence punishable under any
other law for the time being in force; or :
() whoever commits sexual assault on a child and makes the child to strip or parade
naked in public,
is said to commit aggravated sexual assault.
Punishment 10. Whoever, commits aggravated sexual assault shall be punished with imprisonment
for aggravated  of either description for a term which shall not be less than five years but which may extend
sexual assaull 10 seven years, and shall also be liable to fine.
E.—SEXUAL HARASSMENT AND PUNISHMENT THEREFOR
Sexual 11. A person is said to commit sexual harassment upon a child when such person with
harassment.  gexual intent,—

(i) utters any word or makes any sound, or makes any gesture or exhibits any
objectorpanofbodywid)tbeimmtionlhatsmhwordorsoundstmllbehmd,or
such gesture or object or part of body shall be seen by the child; or

(i) makes a child exhibit his body or any part of his body so as it is seen by such
person or any other person; or

(x'ii}showsmyohjoctmachildmanyfoﬂnormedhforpumgaphicpm-pmes;or

(i) repeatedly or constantly follows or watches or contacts achild either directly
or through electronic, digital or any other means; or

(v) threatens to use, in any form of media, a real or fabricated depiction through
electronic, film or digital or any other mode, of any part of the body of the child or the
involvement of the child in a sexual act; or

(vi) entices a child for pornographic purposes or gives gratification therefor.
Explanation —Any question which involves “sexual intent” shall be a question of fact.

Punishment 12. Whoever, commits sexual harassment upon a child shall be punished with
for sexual imprisonment of either description for a term which may extend to three years and shall also
harassment.  be |jable to fine.
CHAPTERIlI
USING CHILD FOR PORNOGRAPHIC PURPOSES AND PUNISHMENT THEREFOR
Use of child for 13. Whoever, uses 2 child in any form of media (including programme or advertisement
pornographic relecast by television channels or internet or any other electronic form or printed form,
PUTposss: whether or not such programme or advertisement is intended for personal use or for
distribution), for the purposes of sexual gratification, which includes—

(a) representation of the sexual organs of a child;

(b) usage of a child engaged in real or simulated sexual acts (with or without
penetration);

(c) the indecent or obscene representation of a child,

shall be guilty of the offence of using a child for pornographic purposes.
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Explanation.—For the purposes of this section, the expression “use a child™ shall
include involving a child through any medium Tike print, electronic, computer or any other
technology for preparation, production, offering, transmitting, publishing, facilitation and
distribution of the pornographic material.

14. (1) Whoever, uses a child or children for pornographic purposes shall be punished  Punishment for
with imprisonment of either description which may extend to five years and shall also be Using child for
liable to fine and in the event of second or subsequent conviction with imprisonment of :“'“‘“Ph";
either description for a term which may extend to seven years and also be liable to fine. '

(2) 1f the person using the child for pornographic purposes commits an oftence referred
1o in section 3, by directly participating in pornographic acts, he shall be punished with
imprisonment of either description for a term which shall not be less than ten years but which
may extend to imprisonment for life, and shall also be liable to fine.

(3) If the person using the child for pornographic purposes commits an offence referred
to in section 5, by directly participating in pornographic acts, he shall be punished with
rigorous imprisonment for life and shall also be liable to fine.

(4) If the person using the child for pornographic purposes commits an offence referred
to in section 7, by directly participating in pornographic acts, he shall be punished with
imprisonment of either description for a term which shall not be less than six years but which
may extend to eight years, and shall also be liable to fine.

(5) Ifthe person using the child for pornographic purposes commits an offence referred
to in section 9, by directly participating in pornographic acts, he shall be punished with
imprisonment of either description for a term which shall not be less than cight years but
which may extend to ten years, and shall also be liable to fine.

15. Any person, who stores, for commercial purposes any pornographic material in Punishment
any form involving a child shall be punished with imprisonment of either description which [°r storage of

may extend to three years or with fine or with both. :1"::2?:]"’"'“
CHAPTER IV involving
ABETMENT OF AND ATTEMPT TO COMMIT AN OFFENCE child.
16. A person abets an offence, who— Abetment of
First— Instigates any person to do that offence; or sa offence.

Secondly —- Engages with one or more other person or persons in any conspiracy
for the doing of that offence, if an act or illegal omission takes place in pursuance of
that conspiracy, and in order to the doing of that offence; or
Thirdly—Intentionally aids, by any act or illegal omission, the doing of that
offence.
Explanation | — A person who, by wilful misrepresentation, or by wilful concealment
of a material fact, which he is bound to disclose, voluntarily causes or procures, or attempts
1o cause or procure a thing to be done, is said to instigate the doing of that offence.
Explanation Il—Whoever, either prior to or at the time of commission of an act, does
anything in order to facilitate the commission of that act, and thereby facilitates the commission
thereof, is said to aid the doing of that act.
Explanation 11l.—Whoever employ, harbours, receives or transports a child, by means
of threat or use of force or other forms of coercion, abduction, fraud, deception, abuse of
power or of a position, vulnerability or the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the purpose of any
offence under this Act, is said to aid the doing of that act.
17. Whoever abets any offence under this Act, if the act abetted is committed in  Punishment for
consequence of the abetment, shall be punished with punishment provided for that offence. abetment.

Explanation. — An act or offence is said to be committed in consequence of abetment,
when it is committed in consequence of the instigation, or in pursuance of the conspiracy or
with the aid, which constitutes the abetment.

18. Whoever attempts to commit any offence punishable under this Act or to cause Punishment
such an offence to be committed, and in such attempt, does any act towards the commission for attempt 1o

of the offence, shall be punished with imprisonment of any description provided for the “;l'_"m“ an
otlence.
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offence, for a term which may extend to one-half of the imprisonment for life or, as the case
may be, one-half of the longest term of imprisonment provided for that offence or with fine or
with both.
CHAPTER V
PROCEDURE FOR REPORTING OF CASES
19. {7) Notwithstanding anything contained in the Code of Criminal Procedure, 1973,
any person (including the child), who has apprehension that an offence under this Act is
likely to be committed or has knowledge that such an offence has been committed, he sha!l
provide such information to,~-
(a) the Special Juvenile Police Unit; or
(b) the local police.
(2) Every report given under sub-section (/) shall be—
(a) ascribed an entry number and recorded in writing;
(b) be read over to the informant;
() shall be entered in a book to be kept by the Police Unit.
(3) Where the report under sub-section ( 1) is given by a child, the same shall be
recorded under sub-section (2) in a simple language so that the child understands contents
being recorded.

(5) Where the Special Juvenile Police Unit or local police is satisfied that the child
against whom an offence has been committed is in need ufcmandprotecﬁon,then, it shall,
aﬂzrrecordingﬂuremninwriﬁug. make immediate arrangement to give him such care and
protection (including admitting the child into shelter home or to the nearest hospital) within
twenty-four hours of the report, as may be prescribed.

(6) The Special Juvenile Police Unit or local police shall, without unnecessary delay
but within a period of twenty-four hours, report the matter to the Child Welfare Committee
and the Special Court or where no Special Court has been designated, to the Court of
Session, including need of the child for care and protection and steps taken in this regard.

(7) No person shall incur any liability, whether civil or criminal, for giving the information
in good faith for the purpose of sub-section (/).

20. Any personnel of the media or hotel or lodge or hospital or club or studio or
photographic facilities, by whatever name called, irrespective of the number of persons
employed therein, shall, on coming across any material or object which is sexually exploitative
of the child (including pornographic, sexually-related or making obscene representation of a
child or children) through the use of any medium, shall provide such information to the
Special Juvenile Police Unit, or to the local police, as the case may be.

21. (1) Any person, who fails to report the commission of an offence under sub-
section (/) of section 19 or section 20 or who fails to record such offence under sub-section
(2) of section 19 shall be punished with imprisonment of either description which may extend
to six months or with fine or with both.

(2) Any person, being in-charge of any company or an institution (by whatever name
called) who fails to report the commission of an offence under sub-section (/) of section 19
in respect of a subordinate under his conrol, shall be punished with imprisonment for a term
which may extend to one year and with fine.

(3) The provisions of sub-section (1) shall not apply to a child under this Act.

22. (1) Any person, who makes false complaint or provides false information against
any person, in respect of an offence committed under sections 3, 5, 7 and section 9, solely
with the intention to humiliate, extort or threaten or defame him, shall be punished with
imprisonment for a term which may extend to six months or with fine or with both.

(2) Where a false complaint has been made or false information has been provided by
a child, no punishment shall be imposed on such child.

(3) Whoever, not being a child, makes a false complaint or provides false information
against a child, knowing it to be false, thereby victimising such child in any of the offences
under this Act, shall be punished with imprisonment which may extend to one year or with
fine or with both

2 of 1974,
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23. () No person shall make any report or present comments oa any child fron aiy
form of media or studio or photographic facilities without having complete and authentic
information, which may have the effect of lowering his reputation or infringing upon his
privacy.

(2) No reports in any media shall disclose, the identity of a child including his name,
address, photograph, family details, school, neighbourhood or any other particulars which
may lead to disclosure of identity of the child:

Provided that for reasons to be recorded in writing, the Special Court, competent to try
the case under the Act, may permit such disclosure, if in its opinion such disclosure is in the
interest of the child.

(3) The publisher or owner of the media or studio or photographic facilities shall be
Jointly and severally liable for the acts and omissions of his employee.

(4) Any person who contravenes the provisions of sub-section (7) or sub-section (2)
shall be liable to be punished with imprisonment of either description for a period which shall
not be less than six months but which may extend to one year or with fine or with both.

CHAPTER VI
PROCEDURES FOR RECORDING STATEMENT OF THE CHILD
24.(7) The statement of the child shall be recorded at the residence of the child or ata

place where he usually resides or at the place of his choice and as far as practicable by a
woman police officer not below the rank of sub-inspector.

(2) The police officer while recording the statement of the child shall not be in uniform.

(3) The police officer making the investigation, shall, while examining the child, ensure
that at no point of time the child come in the contact in any way with the accused.

(#) No child shall be detained in the police station in the night for any reason.

(5) The police officer shall ensure that the identity of the child is protected from the
public media, unless otherwise directed by the Special Court in the interest of the child.

25. (1) If the statement of the child is being recorded under section 164 of the Code of
Criminal Procedure, 1973 (herein referred to as the Code), the Magistrate recording such
statement shall, notwithstanding anything contained therein, record the statement as spoken
by the child:

Provided that the provisions contained in the first proviso to sub-section (1) of section
164 of the Code shall, so far it permits the presence of the advocate of the accused shall not
apply in this case.

(2) The Magistrate shall provide to the child and his parents or his representative, a
copy of the document specified under section 207 of the Code, upon the final report being
filed by the police under section 173 of that Code.

26. (/) The Magistrate or the police officer, as the case may be, shall record the
statement as spoken by the child in the presence of the parents of the child or any other
person in whom the child has trust or confidence.

(2) Wherever necessary, the Magistrate or the police officer, as the case may be, may
take the assistance of a translator or an interpreter, having such qualifications, experience
and on payment of such fees as may be prescribed, while recording the statement of the
child.

(3) The Magistrate or the police officer, as the case may be, may, in the case ofachild
having a mental or physical disability, seek the assistance of a special educator or any
person familiar with the manner of communication of the child or an expert in that field,
having such qualifications, experience and on payment of such fees as may be prescribed, to
record the statement of the child.

(4) Wherever possible, the Magistrate or the police officer, as the case may be, shall
ensure that the statement of the child is also recorded by audio-video electronic means,

Frocedure Tor
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27. (1) The medical examination of a child in respect of whom any offence has been
committed under this Act, shall, notwithstanding that a First Information Report or complaint
has not been registered for the offences under this Act, be conducted in accordance with
section 164A of the Code of Criminal Procedure, 1973.

(2) In case the victim is a girl child, the medical examination shall be conducted by a
woman doctor.

(3) The medical examination shall be conducted in the presence of the parent of the
child or any other person in whom the child reposes trust or confidence.

(4) Where, in case the parent of the child or other person referred to in sub-section (3)
cannot be present, for any reason, during the medical examination of the child, the medical
examination shall be conducted in the presence of a woman nominated by the head of the
medical institution.

CHAPTER VIl
SpeciaL Courts

28, (1) For the purposes of providing a speedy trial, the State Government shall in
consultation with the Chief Justice of the High Court, by notification in the Official Gazette,
designate for cach district, a Court of Session to be a Special Court to try the offences under
the Act:

Provided that if a Court of Session is notified as a children’s court under the
Commissions for Protection of Child Rights Act, 2005 or a Special Court designated for
similar purposes under any other law for the time being in force, then, such court shall be
deemed to be a Special Court under this section.

(2) While trying an offence under this Act, a Special Court shall also try an offence
[other than the offence referred to in sub-section (/)], with which the accused may, under
the Code of Criminal Procedure, 1973, be charged at the same trial.

(3) The Special Court constituted under this Act, notwithstanding anything in the
Information Technology Act, 2000, shall have jurisdiction to try offences under section 67B of
that Act in so far as it relates to publication or transmission of sexually explicit material depicting
children in any act, or conduct or manner or facilitates abuse of children online.

29, Where a person is prosecuted for committing or abetting or attempting to commit any offence
under sections 3, 5, 7 and section 9 of this Act, the Special Court shall presume, that such person has
committed or abetted or aitempted to commit the offence, as the case may be unless the contrary is proved.

30. (/) In any prosecution for any offence under this Act which requires a culpable
mental state on the part of the accused, the Special Court shall presume the existence of
such mental state but it shall be a defence for the accused to prove the fact that he had no
such mental state with respect to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only when the Special
Court believes it to exist beyond reasonable doubt and not merely when its existence is
established by a preponderance of probability.

Explanation—In this section, "culpable mental state” includes intention, motive,
knowledge of a fact and the belief in, or reason to believe, a fact.

31. Save as otherwise provided in this Act, the provisions of the Code of Criminal
Procedure, 1973 (including the provisions as to bail and bonds) shall apply to the proceedings
before a Special Courtand for the purposes of the said provisions, the Special Court shall
be deemed to be a Court of Sessions and the person conducting a prosecution before
a Special Court, shall be deemed to be a Public Prosecutor.

2 of 1974.
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32, (1) The State Government shall, by notification in the Official Gazeite, appoini &
Special Public Prosecutor for every Special Court for conducting cases only under the
provisions of this Act.

(2) A person shall be eligible to be appointed as a Special Public Prosecutor under sub-
section (1) only if he had been in practice for not less than seven years as an advocale.

(3) Every person appointed as a Special Public Prosecutor under this section shall be
deemed to be a Public Prosecutor within the meaning of clause () of section 2 of the Code of
Criminal Procedure , 1973 and provision of that Code shall have effect accordingly.

CHAPTER VIII
PROCEDURE AND POWERS OF SPECIAL COURTS AND RECORDING OF EVIDENCE

33. (1) ASpecial Court may take cognizance of any offence, without the accused being
committed to it for trial, upon receiving a complaint of facts which constitute such offence, or
upon a police report of such facts.

(2) The Special Public Prosecutor, or as the case may be, the counsel appearing for the
accused shall, while recording the examination-in-chief, cross-examination or re-examination
of the child, communicate the questions to be put to the child to the Special Court which shall
in turn put those questions to the child.

(3) The Special Courl may, if it considers necessary, permit frequent breaks for the
child during the trial.

(4) The Special Court shall create a child-friendly atmosphere by allowing a family
member, a guardian, & friend or a relative, in whom the child has trust or confidence, to be
present in the court.

Effective Implementation of Protection of Children from Sexual Offences (POCSO) Act 2012
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(5) The Special Court shall ensure that the child is not called repeatedly to testify in the

court,

{6) The Special Court shall not permit aggressive questioning or character assassination
of the child and ensure that dignity of the child is maintained at all times during the trial.

(7) The Special Court shall ensure that the identity of the child is not disclosed at any
time during the course of investigation or trial:

Provided that for reasons to be recorded in writing, the Special Court may permit such
disclosure, if in its opinion such disclosure is in the interest of the child,

Explanation—For the purposes of this sub-section, the identity of the child shall
include the identity of the child's family, school, relatives, neighbourhood or any other
information by which the identity of the child may be revealed.

(8) Inappropriate cases, the Special Court may, in addition 1o the punishment, direct
payment of such compensation as may be prescribed to the child for any physical or mental
trauma caused to him or for immediate rehabilitation of such child.

(%) Subject to the provisions of this Act, a Special Court shall, for the purpose of the

trial of any offence under this Act, have all the powers of a Court of Session and shall try |

such offence as if it were a Court of Session, and as far as may be, in accordance with the
procedure specified in the Code of Criminal Procedure, 1973 for trial before a Court of Session.

34. (1) Where any offence under this Act is committed by a child, such child shall be
dealt with under the provisions of the Juvenile Justice (Care and Protection of Children)
Act, 2000.

(2) Ifany question arises in any proceeding before (he Special Court whether a person
is a child or not, such question shall be determined by the Special Court after satisfying itself
about the age of such person and it shall record in writing its reasons for such determination.

Procedure in
case of
commission of
‘offence by
child and
determination
of age by
Special Courl

13




14

Effective Implementation of Protection of Children from Sexual Offences (POCSO) Act 2012

Period for
recording of
evidence of
child and
disposal of
case.

Child not to
see accused at
the time of
testifying.

Trials to be
conducted in
camera.

Assistance of
an interpreter
or expert
while
recording
evidence of
child.

Guidelines for
child to take
assistance of
experts, etc.

Right of child
to take
assistance of

practitioner.

Provisions of
sections 3 to 13
not 1o apply in
certain cases.

Alternative
punishment.

12 THE GAZETTE OF INDIA EXTRAORDINARY [ParT [I—

{3) No order made by the Special Court shall be deemed to be invalid merely by any
subsequent proof that the age of a person as determined by it under sub-section (2) was not
the correct age of that person.

35, (/) The evidence of the child shall be recorded within a period of thirty days of the
Special Court taking cognizance of the offence and reasons for delay, if any, shall be recorded
by the Special Court.

(2) The Special Court shall complete the trial, as far as possible, withina period of one
year from the date of taking cognizance of the offence.

36. (1) The Special Court shall ensure that the child is not exposed in any way to the
accused at the time of recording of the evidence, while at the same time ensuring that the
accused is in a position to hear the statement of the child and communicate with his advocate.

(2) For the purposes of sub-section (1), the Special Court may record the statement of
a child through video conferencing or by utilising single visibility mirrors or curtains or any
other device.

37. The Special Court shall try cases in camera and in the presence of the parents of
the child or any other person in whom the child has trust or confidence:

Provided that where the Special Court is of the opinion that the child needs to be
examined at a place other than the court, it shall proceed to issue a commission in accordance
with the provisions of section 284 of the Code of Criminal Procedure, 1973.

38. (J) Wherever necessary, the Court may take the assistance of a translator or
interpreter having such qualifications, experience and on payment of such fees as may be
prescribed, while recording the evidence of the child.

(2) If a child has a mental or physical disability, the Special Court may take the assistance
of a special educator or any person familiar with the manner of communication of the child or
an expert in that field, having such qualifications, experience and on payment of such fees as
may be prescribed to record the evidence of the child.

CHAPTER X
MISCELLANEOUS

39, Subject to such rules as may be made in this behalf, the State Government shall
prepare guidelines for use of non-governmental organisations, professionals and experts or
persons having knowledge of psychology, social work, physical health, mental health and
child development to be associated with the pre-trial and trial stage to assist the child.

40. Subject to the proviso to section 301 of the Code of Criminal Procedure, 1973 the
family or the guardian of the child shall be entitled to the assistance of a legal counsel of their
choice for any offence under this Act:

Provided that if the family or the guardian of the child are unable to afford a legal
counsel, the Legal Services Authority shall provide a lawyer to them.

41. The provisions of sections 3 to 13 (both inclusive) shall not apply in case of
medical examination or medical treatment of a child when such medical examination or medical
treatment is undertaken with the consent of his parents or guardian.

43. Where an act or omission constitute an offence punishable under this Act and also
under any other law for the time being in force, then, notwithstanding anything contained in
any law for the time being in force, the offender found guilty of such offence shall be liable
to punishment only under such law or this Act as provides for punishment which is greater
in degree.

2of 1974

2 of 1974
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43. The Central Government and every State Government, shall take all measures to
ensure that—
(a) the provisions of this Act are given wide publicity through media including
the television, radio and the print media at regular intervals to make the general pubiic,
children as well as their parents and guardians aware of the provisions of this Act;

() the officers of the Central Government and the State Governments and other
concerned persons (including the police officers) are imparted periodic training on the
matters relating to the implementation of the provisions of the Act
44. (/) The National Commission for Protection of Child Rights constituted under

section 3, or as the case may be, the State Commission for Protection of Child Rights
constituted under section 17, of the Commissions for Protection of Child Rights Act, 2005,
shall, in addition to the functions assigned to them under that Act, also monitor the
implementation of the provisions of this Act in such manner as may be prescribed.

(2) The National Commission or, as the case may be, the State Commission, referred to
in sub-section (/), shall, while inquiring into any matter relating to any offence under this:
Act, have the same powers as are vested in it under the Commissions for Protection of Child
Rights Act, 2005,

(3) The National Commission or, as the case may be. the State Commission, referred to
in sub-section (1), shall, also include, its activities under this section, in the annual report
referred to in section 16 of the Commissions for Protection of Child Rights Act, 2005.

45. (1) The Central Government may, by notification in the Official Gazette, make rules
for carrying out the purposes of this Act.

(2) In particular, and without prejudice to the generality of the foregoing powers, such
rules may provide for all or any of the following matters, namely:—

(a) the qualifications and experience of, and the fees payable to, a translator
or an interpreter, a special educator or any person familiar with the manner of
communication of the child or an expert in that field, under sub-section (4) of section 19;
sub-sections (2) and (3) of section 26 and section 38;

(b) care and protection and emergency medical treatment of the child under
sub-section (5) of section 19;

(c) the payment of compensation under sub-section (&) of section 33;

(d) the manner of periodic monitoring of the provisions of the Act under
sub-section (/) of section 44.

(3) Every rule made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament, while it is in session, for a total period of thirty days which
may be comprised in one session or in two or more successive sessions, and if, before the
expiry of the session immediately following the session or the successive sessions aforesaid,
both Houses agree in making any modification in the rule or both Houses agree that the rule
should not be made, the rule shall thereafter have effect only in such modified form or be of
no effect, as the case may be; so, however, that any such modification or annuiment shall be
without prejudice to the validity of anything previously done under that rule.

46. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central
Govemnment may, by order published in the Official Gazette, make such provisions not
inconsistent with the provisions of this Act as may appear to it to be necessary or expedient
for removal of the difficulty:

Provided that no order shall be made under this section after the expiry of the period of
two years from the commencement of this Act.

(2) Every erder made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament.
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THE SCHEDULE
[See section 2(c)]
ARMED FORCES AND SECURITY FORCES CONSTITUTED UNDER
(a) The Air Force Act, 1950 (45 of 1950);
(b) The Army Act, 1950 (46 of 1950);
(¢) The Assam Rifles Act, 2006 (47 of 2006);
(d) The Bombay Home Guard Act, 1947 (3 of 1947);
(e) The Border Security Force Act, 1968 (47 of 1968);
(/) The Central Industrial Security Force Act, 1968 (50 0f 1968);
(g) The Central Reserve Police Force Act, 1949 (66 of 1 949);
(h) The Coast Guard Act, 1978 (30 of 1 978);
(7) The Delhi Special Police Establishment Act, 1946 (25 of 1946);
(/) The Indo-Tibetan Border Police Force Act, 1992 (350f1992);
(k) The Navy Act, 1957 (62 of 1957);
(/) The National Investigation Agency Act, 2008 (34 0f 2008);
(m) The National Security Guard Act, 1986 (47 of 1986);
(n) The Railway Protection Force Act, 1957 (23 of 1957);
(0) The Sashastra Seema Bal Act, 2007 (53 0f 2007);
(p) The Special Protection Group Act, 1988 (34 of 1988);
(g) The Territorial Army Act, 1948 (56 of | 948);
(r) The State police forces (including armed constabulary) constituted under the State

laws to aid the civil powers of the State and empowered to employ force during internal
disturbances or otherwise including armed forces as defined in clause (a) of section 2 of the
Armed Forces (Special Powers) Act, 1958 (2801 1938).
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Secretary to the Govt. of India.

PRINTED BY DIRECTORATE OF PRINTING AT GOVERNMENT OF INDIA PRESS, MINTO ROAD, NEW DELHI AND

PUBLISHED BY THE CONTROLLER OF PUBLICATIONS, DELHI, 2012,

GMGIPMRND—1606G! (S3)—20-06-2012.




POCSO Rules 2020

W €. S.ua - 33004/99 REGD. NO. D. L.-33004/99

Che Gazette of Iudia

H1.5M.-2.Te.-37.-11032020-218601
CG-DL-E-11032020-218601

THTATIT
EXTRAORDINARY
AT [I—8vE 3—IY-GUE (i)
PART II—Section 3—Sub-section (i)

HTFERTE & TaTira
PUBLISHED BY AUTHORITY

.

141] 7% Reedl, FHaER, 79, 2020/ 19, 1941

No. 141] NEW DELHI, MONDAY, MARCH 9, 2020/PHALGUNA 19, 1941

BRI R ICEECIC R ISR
TG
7% feefl, 9\, 2020
TqT.H1.A. 165(30)—FT avhTe, ARE aret 7 et w7 FeeAw qfgtaw, 2012 (2012 v

32) =T TR 45 FTT Y& ARAT T TN Fd g I rorrad Wa| a=me g, T

1.

(1) Efereg T 3R WS- = et 7 wfereg ar SRR st § arerst v g Fem,

2020 2

(2) T FRI® TSIt § I THTIH it TG T TG gl

2. gfeareTd- (1) == et §, 5o o 3 "@af & v srfea 7 20,-

(®) "wrfarfeee” & R sToret 7 Srereht w7 Hweror sttafEaw, 2012 (2012 F 32) AT g5

(@) "FraT ST w@eeer vwE" (SET) F e Fm (STerht B seE i g atafaaw
2015 (2016 =T 2) Ft &7 106 F (e o7 ALHT G LT T aTetsh T2 U
A g |

@M e & i et T, e, ame G a1 g gEva o § atafea
srten, TSt Svroor e sframa, ek ar Gl ser e & yafEa v et
T HITOT T GFHT TATT T AELTFAT § |

(@) "Few fret & dew o "@are ft gHIEn, qEATeE i SEgid q5i, i
Tr:errqarstt sie e gt afgd ait F arsd i ST TRaaret #fiT sraeashara
T FHTETH Fleh {7 2T qTeTshl o HITOT FT | TFATeT =rfe Afsda 8
TS TH T o AL 6 (o0 (Foreraar 95 &7 95 1 g ST e st
sfarfe=ra, 2016 (2016 FT 49) FT &=T 2 F w=(y) § TReiug T = g;
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(F) "ATAF F TGO F JLR F TR SARE" T 1 § FTAeh o6 qrar-foar 7 afame #7 g5 41
T % FTAT TATE FT FaeF AT e fF =76 Srd arer @eary sfiw womT w@ar g, s
I Frerss & Guuer F fAfore a3 & T g, siv e sufeufa arers & arr sfas
TATAT FHATT o T srarear= greft g a7 31 Jha | &

(@) T ARG ¥ a9 4 F IU-[97 (7) F AR aTAF FITT GIATT FIRT T S{T T
#FY TTHRAT F ATEAT | TR FT AEEAAT TaT w1 & o e =xfww, ar sfafhem F erefiw
FULTY F HIY H [E-TLIEA07 AT TEEA TERAT | STAF il AT F a1 il 77 ATh
At 2,

(2) 39 &l ST 9T F, ST THH YA § A 39 (Aawi § ahventud T@ 2, g afafiew |
afearioa &, a2t sref g o srfarfaam # )
3. AT FT G ST AwaT FAHior- (1) 3T aehte, 37 a1 € ATt 8, 15T qH1 ITasi &
o =R qreaT & RS qgeet i SHERT 30 g0 g-eqEd Aferd aradt sfiT areawd 3w
FtT, e Awferfera anfae 8-
(i) ST T ST STATET TgETT FT AT, ST I ATAATHE TAT HIAF AATS 6T
TET LA & (70 ST,
(i) <R sroarent & AT i weer;
(iii) =TT FeUATSH -1098 FavsH wfgd vt o =;
(iv) srfafaag & srefie sro=net & wareht e & foro S geeasfiear, s qurar
S A |TEIT A SRRt )
(2) Y ATASIAE TN SH GHAIT TAA1, AEEIAF Fal, THAl i AgIa=Tadl, a9 i, Tqa
TEQTT, TAT AT, GATS AET, SFET €22, AT gieAT 3% UH o= TH@ TATA1 9T Haferd qaeahtet gren
STYFT ATHAT 3T FTAAT T T AT TR JAT TedAe T AT HAT SIE SATATEHT #4191 H
ITYFT T H AT THIRA HT ST TR

(8) I TTHIT ST AT 1T ALHIY HATIAT SITEH T Arareti, TAAg & dehdl, Areri=aq
F AT STt o AT o AT § SATAHRTLN o AT S ST o (o107 IucTse FATA o STANT F AT |
ST ST o for it Iogera 3Sam F3)

(4) FTART o ATATH ATAT AT A1, A, T FAREHIT T ATAHT 6 (0 AT 77 glaer afga
Frereht o AATHT 0% § e arett TRt of ST 7 STt F "9 ® A AT Todw FHAT, foreror
A7 FZ-foreqor, FafAa =7 SfEaTes, a7 U @A FT FHATT g 6 ATd RET 7T STk i 9H-
THT I | FATIT ST TS T &l ST AT Ft Areul UE 6619 a8 AT gt #37 &F
FTAT LT 3T HLA U Ieg, A< a1 o forw sraferss sforeror st frar s

(5)  HEfIT "eEwT arert & fawg AT F 9t qer-afgEr F fEgia F areaw w uE aras
T T AT FAT, ST st F o0 w1 F27 arer 31 59% § o a0 Gt SR, /At
A7 FoReT o7 TSI gTeT aTere AT Som

(6) T TLHTT AT TAF ST ALHTT ATART oF TIh § 3 qTed AT ARAT /1 =18 7 AIfog
g AT FTeaTeTs, THT-THT U a7 GLAT 37T T o a1 § FTETEF Fd A ATAAH F efefiew
It o & A § forfer e & forg srfsfaeme ardsy, Sediaar et siT [aear
TSR H Higd TIAAT TG HIAT| e FIHAFT T wEEE Goast v qafaa qiewmei § sahr
gaar & At gq Fafaa g 9w st #Ewa o g areawa |ft aria e S
T |

4. AR HT @A AT TGLT F X H Thar- (1) Tt T @Fow G gfom v (337 2o
TEH TLAT "TEANL" FZT TAT B) AT AT Ihore i srferfamsr & gy 19 #F 37-m7 (1) % stefie
Freres Atgd et o =fh & g=ET ared grh €, VR q=Er i R ared A arer uHedig v
wqTeit qfere, Rrs e arer safe i i Meterfaa s gefed waft-

(i) 9T AT ¥ TEATH;
(i) AT ST TAEE T




(iii) AT ST FIA AT ATTHT o THALE SATAFHTLT T ATH, TIATH 3T T T AT
(2) =t srfarfeer & Suset & 9l stoere 29 F 9 § UHT F1 gEAT ArEes geqee-1098 &
T BT B, AT ATZeS godalTs UHT AT il o THe g T #TH qfere ®7 e w3
(3) ST Tt weSd AT T qferE, S ot wrHer g1, i sferfaas i g 19 i 3T-amT (1)
* A SiAafate ITALT % ATATT s I ST AT AT FT AT F AT T 797 137 71 41 vy
ST T HATAAT BT, % Hael § GAAT AT gl g, AT HATerd STt T, STgh AR av
(F) = whkHaT gfgar, 1973 (1974 & 2) &t 9T 154 & 3T & TIAE TIH a1 [are
(e o =t e it ATy, oiiw vt foqve e arer =af<F &1 3o "@igar it emer 154
T IT-GTT (2) o ATHTL IThT Tah T {72807 TTA T 3T,
(@) STt arers & At=aw T 9T 19 Hi¥ IT-em=T (5) a7 =9 F=eT F qefid sroraepret =
fohcaT T@aTe & SF9TFAT &f, A1 a7 6 F SATHATT, AT ol VT S@HIA 6l Tgd
STET FEAT,
() et &t g 27 F SATH AT T AT Tt g STEIArd of ST,
() T AR FAT B wERE vt % et § o v B T At i oqed
FREF TR § ST ST,
(F) AT AT ATAH F HIAT-TOAT AT TLEAF AT 1T SATH (o1 TT T hl FLET AT fFeame g
T URTHET Aied GgE HaATsl il ITASHAT i AAT <AT 37T A FATSAT AT ATATT T
FLA AT AN | HTh FEel § IAhT TEIAAT HLAT,
() ST I qTAH 6 HIGT-T9dT T HEETF AT AT FI<F [T 9T qTersh bl AT 30 [Feama g
T ATATATT FT &T=T 40 F AA TTAT 6 (AT TATg AT ThI 6 ATAHTT TAT TehieT
T gfafAteea T ST o TSR % are | gi=rd FeTl
(4) ST TEST AT T o &7 Ataf== it 9T 19 it 37-amT (1) F eI F&a7 9o grav
g o 39 77 girgea sneist § & sraeer Tk % 97 S AT g7 ® W@ At oAt g e
AT S R AT A7 R St i STaET €, AT 9ot BT a1 dEv g § e grar-foar
ToFT T2 w21 8, AT aTres = AT /Tar-1oar & ST 9w v g, qv gated uaerd iy a1 e o
Tt RO yte 2 F 24 W F fiaw ST 7 HafAq arers woaror qiufa (3H TOH THE q99T
"Higsed 1" el AT §) & aaer forfera et § o 47 st & srfarfaam it e 19 #f 39-amT (5)
F ST TETT ST qReAT ¥ STTeT § Y Tfresegd T g Bega et & STy aigd Teqa F
(5) Su-fAem (3) F refiT e ROrE ureq g uw, afaa Hgsegw lt frene = stferfaw, 2015
(2016 =T 2) ¥ &m=T 31 T IT-LTT (1) F T Aot arfrdl & AqETe, A oAt & fiqe, a7 ar =5
77 FoRHT ST FrIwar i qgraar 7, Tg Raiia F0, & F97 ST i arerd & aRare a1  arEAr
T T ATHLEAT F FTET FFHTAAT 3T AT T AT AT [ § TET T AEF9TF g
(6) SU-f=w (4) F et Mgior Fzaq a0, Hesegdl FAufotag = & g9g § araes & qaraq
AT o AT AT 9T ATAH G A 6l T8 Tohell ST HEhaT A7 T 9% 1 479 § L&, S -
(i) ATET-faaT, a1 A H F UF, AT R AT ATE OF I FTAw w927 37 fFeary g, #r
FTF Fl A TheaT STELal i Tmel Aied aohld S@AT ST JYev saeaaarl wl Ta
A T AT,

(i) aTer® F ATar-fiar, oREr s Aearia afEw & Tgare § @ ST 39 9T g9y
FATT TG T ATLAFAT,

(iii) T T IF T TRAFAT FT €L, R ST ATHTSEE TAT i qea9H;
(iv) arers & f:eraaar, Ffz #2 2r;

(v) T T AT, S arers ffET 2 awar g

(Vi) ITeTR AT ST % TRAT F T2 Aigd qriartn Far w1 # sfagm; v,
(vil) FTE 7T FEIT FEH ST ATAF F TATAH (gdl IT TFT TTA Tl &
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g UET e #3994, 39 a9g F A0 A AT F qTeAsn w7 AAraeqE €9 F Fe AT
YT T Tg A
(7)  aTeTe 30T TSl o QTAT-ToAT AT HEers AT 1S 3177 Ah O 9% aTeth i q2rET i¥ froare
g ST e 919 aTs® 7@ W@l 8, S UH =i § ATiad grav &, 0 gi=rd a1 ST & uE
gt v o= s T Rl
(8)  *zseT, srferfamw &t e 19 Y IT-aT (6) F arehia Fre wred & uw A7 397w (5)
F 7o fRT 0 IR TReTeor 3 e u, STeE ST ATl o "TdT-fdr AT @YeAs AT 98 A h o
U FTAF AT ALET ST freame g i qgufa & S S aiveqor v ThRAT F S aTad i g
TLH & FTIAT T&F FA & [0 Uk qgTAF ARE I FIT Tl g, T qTAF Al U qgIAF
T ST I 6 AT H TESA I T ST T HT TLq Grod FHT|
(9) TETIF ATE g7 T9T 39 a1 § qaterd at gaamst, o T Iaeht 9g= g 6 Jroeaar
FATT TERIT AT A FTAh MY ST o HIAT-TIAqT AT LA AT T A T<h O I¥ Il hl ALET 3T
fereamer g, &1 SUerser ATAAT, ATHRF Tierarst v garfaa et afga g it wrdae! & e d
=T FAT| HSTHF SATh ATAF Hl ATAF TIHAT § TSI SATh 0l GIHHT 6 a1 § A7 Frog Har
3iY g AT T o AT  daed § qTereh o Geam & a1 H a7 Hl gie ATt et o f=ar
SiI¥ TETAF ATk GIXT Aol ol TATal o & q¥ieh & Hatad SAferawTat &7 gierd T s
(10) ST ATAF H FIT AT ATh ITASH FLAT ATAT &, AT TEYTY AT T qfere Udr
e Huw % 24 e F fav oy srarera A forfea & gfea w3

(11)  aTerh ST FTerh % HIAT-T9aT AT L& AT 98 SATH o 9 arereh w1 90T i a8, %
ST Y HSeegH T GIRT AT ATh il FaATU FTHTCA T ST THAT &, 3 THITH FT TG FIA ATl
AT T TH AL T HIS HOT TqET AG9TF Tal g1 e srarera #r Ut g=er forfea § <7
ST
(12) Hiesegdl i & [T g9 aF g AM<h § TIH, AETIHT ST AT Taresd 9%
FHfed qriaTter Fufa & srama & g=ra it fRar § ywrfa i@ aroes f Rafa o s & gaer
¥ Aqrfesd RO giEm, aqEsTieE @9 S aeHel 9igd aTesd il STaeTRdaT-sneTRa Aiay
FfercaT wgmar gAfEa #31 & o, agrs =Ats & a6y ¥, Fiear saare giaemsi & arr
HET FIT; AT FTAT 6T TAAT FT T AT FLAT, IT AT TEAT, AT AATET g1 I ATAF T 97 TFed
H fore AT gAtaa wam
(13)  aTAF AT FTAS 6 ATAT-TIAT IT HL&AF AT AT ATk OIH a1l /I LT A7 Feam T g,
Y wgTa =ik e forw st uw U sfen A, s i Riewardy, s sraedt i e
FT =T FHATGAT Tled, TSATHH & a1 H Frad HLAT THerd 1, JT S o it SreeerT ge
(14)  TaEST AT T qiord AT aTaF T areeh & ATar-19aT 7 §2e7F AT 9+ AT o 9%
JTAF HI AT oY Feam § &1 afaf=as a7 qewa any T s &3t % qdim saesy st
THRATTAT AT FATH F I § TEY-F F ATET G G| Tg TIH A7 RO Toedga +39 F
24 w2t % AT TEU- § G Faior Rure F7 Q21 FO o T8 Heseg@ t il Teqd |
(15) =TT 3T aTelsh % HTAT-T9dT IT 6T AT 777 ARF e 9% a1ers it 90T i fFeane g,
T TS, T qfem, o1 A@gEE =ftE g yem A S At gEar afefa g, g
Aeforfea o Jifea 781 8 -

(i) G TaSiE i ST ATITaHTeT ST HehahTel I FATSH T IUASAT;

(i)  smuTierR STfdraTSt § ortHer TihaTcHT Faw;

(i) hfET F vl At i Iuersear;

(v) =T T g 3T F e T Seuer § gEqeT T8l M, F [AEa I IO 6

staroor Y ey,
(v)  Gfever sraereft &t Ffewar;
(vi) Hfever sraRTeft F g T wree AT
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(vil) AT ET FEATRAT AT ATIAT STHH ST A7 AT A7 ITTEAT AT TUTerd g AT AT a8
AT I &1 ZHaTT &

(viti) SToeTeT AT HfEwY rARTeft At SETa, FRE a1 e f iRt

(ix) T % qeATT ATEHT FT TFAITE, 32

(x) et S srferfud deTaer |

5. AT, sqEres, A9y e, Rows ik ag@s =te- (1) vas Ko #§, g
srfarfeae % ware % forw, gATfo, sraraet, Frers, @e freet s qgmEd =t & 9,
T T T e TAaeont 7 U Toree? TR 3T THeId I, 7+ I, Afereee a1 faaw =
T, AEALTF I IT, T ToTEe T FIAT STTUAT|

(2)  srfaffem i e 19 i ST-emT (4) ST AT 26 FT IT-LTT (3) T IT-LTIT (4) TAT 1T
38 =¥ A 4 F vt & foro e gafoe, sarest, e foremt, fRows sie agms
TRAT T AFAAT ST Aq9d FH: =7 T & SR o so

(3)  STgl UF g, srates, AT e forers Sefry g Faw (1) F aefim v o= T
7T FgEa g, =9 AW & Su-Aaw (4) @i Su-faw(5) & erdie Meifea smemet & Sy,
fory =maTers AT ster wataa wfaeer i §qfe F orefie, ywfE aqwa v sfo=rh fovar ar
ST AT FATUT, Tares, a7 Faw frers gmy H@afaa amure § gaRmEe g & 91 9w
forfererar & S TRt 21

(4) IT-FTw (1) F A= FgFa gaTuai i SAqarehi &1 aTdd gIRT et ST arerl 9T,
ATAF T ATTATIT AT TFA | FH T FH TTAHE T &< Th (AT HT ATLIH g1 AT FATAT IT
AT G ATAF 6 AGETE, T, TT THT FTOT FTel ST aTel & H Fame % qreaq § Uy |qrur &7
FT TS A &, & AT g1 TS T SAIEHRTIF AT & FraTcHs: TR=T gHAT AT

(5)  Su-fAEw (1) F srefiw Thoree # wfafe o u g ardt garfoat, @y foret i fEerws
F I A A IRUE g1 aramiTed [@eafa=mad a1 areaarared €9 & da6hd 99T 1
farer forerr & a7 fareras & Arer § qEq fowa # i TeEar g A1

(6) TETIF =AT<h ATereh ATAHTLN AT ATl HLEAT F & H HTH FLA qTAT ATk AT TS, AT FTAF il
SATHTEAT AT ATAH [ AT AT [ T SATAFHTL AT STHIII T HIFT ATH 2T Tl T 2

g = I AT A AT ATAF T ATAF o6 AIAT-T9GT AT HLEqF AT 7 A T<h (ord I aTeah
T T S fErears g #r stferfaay  srefiw wrdaret & foro Gt safce a7 @wew i agrar a9 1
el T STTU
(7) AU, srqaTes, @ e, e a7 agantt =afe R 9 3u-Faw (1) F s
FATT MU T(SFeT § T A=FAT ATHIHRT g, FT AT F o0 sprae a7 qear gy frene =1
srterfeae, 2015 (2016 FT 2) T &m=T 105 F tefiw v 0 f[fet a1 S % 99 W 10 o7
BIERIGRERISS I
(8)  =w srfafA=w F orefiT arers & FgrEar & yAee | FAgEa Bt gariuT, sqares, Eow
forere, fareras o sganlt ==t &, 57 9 g Afgd f #7 sErae Bar S B S
ATH AN ATATAH, 1948 (1948 FT 11) % 37 UF Fo FHAR (o0 AT 0 ¥ F:47 &1
ghm
(9) srferfear it am=T 19 & IT-em=T (1) F STef= F=ar 9T g F q78 FrAs gy et fF w7
¥ AT, srqare, A foress, f@ows a1 agras == & & & an & =g & 78 # fF
STATHEFRAT 9¥ &AT9 TET ST, 3T gl Aa9TqF g, qTeih | qarg it giaer & forw vF uF & o$fds
=f<h e e ST @ g
(10)  gATTAT, stqates, ey forers, farws, seantt =f<s a1 stterfaaw % s & 9970 98
T & U A R T € arerss % "aTe % ads 8§ Ol oAth, [@ig ed i Aeger g
T 3% AmEAra® AT FAT {T =T T GATET F7 2 &7 TRt a0 Fue * = ahwar |iear,
1973 (1974 T 2) & €T 282 F ATHT 7 3i¥ TEH ATAT AT ATATE T&IT HLT|
(11)  omer 38 % Fefiw FraTel #, @AW warea a8 aftafesd #0ft & #47 aras agreg ® 9 9
ST T AT AT &, AT e oft garfor, srqares, faery foree, faorasr, agrae =t a1 aras
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% HATE & AL | T=d o SATh, S a1 & 91 JaTg &1 giaersaas a4 & forg g
a7 g, foReT TR | & errforer /gt )
(12)  wtferfa=e % srefie e e St gaioaT, srares, By e, @ a1 agantt =afn
TIAAT % F=at | areq g, ST o e are atafagw, 1872 (1872 &1 1) #iY 9T 126 %
AT qfT &M 127 F e afuia g
6. TiFrcha agmaT sik @@ - (1) 519 «ff F vy, a1 e qiem sfeeT g
srferfaTs 7 a7 19 F T a8 g=aT yreq it A7t § T srferfamw % st srawrer o AT § i
ITHT AE AHTLTH 27 ATaT ¢ FoF o averes o frems sro=rer 3 am g 39 aorrer e o
SIY AT T ATALTHAT &, T ST T HTHAT BT, a8 ATAFHTL IT T qord, THT =71 9Td g
24 e F Fa¥, UH qra® w qa9 [ & sreaqrar a1 Fiecta J&r gegr = § s+ e
TGHT o 10 o ST 7 T AT
g Aty afafaaw & e 3,5,7, a1 9 F wehiT R stwwry G wAw g, ar fifzd &
TRt T F49r F o G ST
(2)  wTar-foar a7 "@vers A1 R a7 g A fFeara gr i sufeafa § srarasret et far
TH qYE Ta AT ATt o arerss it Astar gefea w2
(8) TSI FT SMUTARTAIT FAT T FA areAT Frs AT fereash, sreqamer a1 s e
AT vz UH HaT T8 F3d & 9 AGTF &1l 6 & | FHIAT 7 HIoEe i FATATT AT 717
FEATASI T T ARl FTT
(4) FAT TETH FIA ATAT TSEETFA ToThcas STt 0 ST e o A1 Aeferied Jard Jae S
(F) S ST AIET AR Fed-Had i FEt F forg su=e, 7l w7 2
(@) TgE T T uEdE % foru sifther e afgd 29 @i TR (TEEE) F 90§ e
T ST
(M) EERE TN AAUAT T AqFeTF TR F A% UAAAr & U Wikt afgq =gEa
THIAT STRIATHT AT (TFATEAT) F §0% | o7 F7 3791
(F) EEA (TEUT AGEAT UTq AR ) A A 3T ATQT-raar a7 FBhefy a7 =afxr & o
T FT ALET ST STCHTAETH T oF AT HWTET TATIET S ARt 197 fArershi
F a H 7= i AT AR S
() T FH AEeTF T, AEEE AT AATAATASF TATET AAIARATA, T AT TIHL, IT
Tl Zameli &1 ofq YET Fit FAT ST FEAFAT & (0 TF TR AT T AT ST
ENEAY]
(5) TREF s THST AT T I & ared i fafa F a § 24 5 % fae A
T Tt 2
(6)  STOTAETE TR FAT TET B S ¥ SR 59 U T e o wReE s
AraeT w7 7 sAferfara it ey 27 F srehier g fhw s =R
(7) ST F=AT AT TTS SATAT § AT TISTEE I (A Tohed & ST Y dTesh o HIAT-1aar a1 e
ITHT FTIAT FeA ATl =76 7 T 7 e qumaa srfafay, 1971 siw e = (arersht
FT T@E S /) AfAaHaw, 2015 F dqE AtHe @At Gewed F ar & qwrmet m
(8) T F=AT TH AT +F AfTel TRTAT % HAF FIA &l [AHT qTAT AT ¢ AT ATAF 6l 49T {ih
FEAFHT T Tgd ATl ST
(9) =tz s (FrsreiT 59) e & ar fasaee &1 srfgere srferfe=m, 2016 (2016 1 49) &
IULT F STl IHAT TG IUTT T T@E T FT0I
7. fafers agmar ok wee - (1) Bfes Jgmar &) geg ¥ o dieserht S &t =
sTfersReor (R =08 T8 T9=Ta "SIuarus" gl 747 ) T fArwriver wm)
(2)  =raw & fatesw ggrar siv wee At Far wrieeeor sfafRem, 1987 (1987 #T1 39)
Iuae & et TaT AT StTmm




8. 9w Tga - (1) 9w wga F forg, Ao, F9ET, aagd ST 7 AR HAE Ao,
TfT g1 a1, Hieeegdl 39 feufq § Tuferg siferg TH & qEa qiard & g Heafared & orefiT
FRreTer ¥ Thar g -

(i) =TT 357 & 7l SrueuEy; =T,

(i) T T I e F forw it e vy [fer § & S Am;

(i) ToRerTT =T (ATereht T @ S {2e0)  Ateaf=aw, 2015 (2016 F71 2) F stefiq &t T8
fafer

(2) =H T H AHREAF A F AW fF Hresegd lt & wreq RBrerteer £ w1fa & UF qearg F
sfrae T ST

9. TRAST- (1) TTfHeAT (F AT RA1e) TREEra g & ara fhet off &% 9% arashl  Tgd
T gty & forg, ey =rmarer, 3tea g\t ®, ¥ AT areenht g0 A7 IHE (o0 wed (60 0
AT I TR Ferast & forg saer a7 T FhdT g1 aTerent il AT (30 0 27 Siqied qerasy
T ST qATaSIT, AT IS g1 dl, % 9T GRS AT ST

(2) I IFIEAT @I 8, AT TG AEA | ATHFT e w0 &1 Srar g a1 Rer w2 &3 smar
&, IT ATHIFT FT AT Al A ITT AT ITAT TgATT Aal l qral, e @ =ameg & F=n §
ST o FT ATAF [ B AT A€ TgAT &f, AT (AT AT, T AT a1aF 1T AT 396 [0
TTAT TG T HIATESIT e Fhl (AT T FhaT B

(3) et 39w =T d= whkaAT "@fEar 1973(1974 #7 2) #it 9y 357F Hir ST (2) i
ITeTN(3) F AT aied, wferfAEw £ gy 33 i 37T (8) F srefiw Mot afga fiftq ww
THAE T Ale & Hataq Tl TR FHT HT &9 § T@R I172q & (o0 qarasr o &7 [aer
I
() THART FT THIE, AT AT THAT i FTe H7 g2 ATFEF JT AT g a7 =e 6
e,
(i) T F AT AT AAEE e 7 I 9 g @9 AT g AT STEd =eheT
ITATE I 7,

(iii)  TURTY F RO TFET HIATEE ATHTT 6 HE T F dqurefa, o =, FHiwar
IYATL, YT T ST 37T qyeror, A7 et s spreor iz dfer sraae ff g1+,

(iv) STITE F TROMTH &7 TSR FT THATE, AEEE 67T, ariie 9re, FiwaEr 3=,
FUTe T ST S areror, A7 Rl s wreor afga e di are;

(v)  ATefY T ATer T, 7fE A 2

(Vi) FIT TR TF FAT-TAT HedT & T F7 THT 5 q7F AT gall T,

(Vi) AT ST F RO T aET TN 27 TE;

(viii) T 7T F TROMTY Fa&q arers TI9 G=Td AT (TEET) F 9 | 1T,

(iX) FT AT F TROMH FET qTAF AT SFANSHITHOH A (THsdl) & §9% |
T

(X) I F UMY & JTeeh | T2 il [QeATdT;
(Xi) qATH AT AELARAT ATLTIT FLA 6 (T ST il (e 19 297 Foreen fareg stoerer
TAT B

(xii) =177 FE A7 FeE R @ =TT Tt aw q9ar g |
(4)  f3€rT =rmETer g R T gErEs w1 s Oy e gRy fifzdt F oo et M,
T 7 THIH AT IHH T Al Bl AT & 3T A8 7 g &€ ThAT di2ar,1973 Hf amT
357 AT SgT =6 a¥g %I &\ o7 [ 980 g, a8 aoawg g« et sex fafar & st =91y
F foro v oo we i [Afe = = 3 B st
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(5) Ty =maTers g 3w Tw smeer i Wi % 30 fRF F fiaY TsF avE Welast i qaar
I

(6) == =T Y FE qTT ATrF AT AT F ATAT-TOAT AT VAT areran S Y s =fE uw e
FLAT BT 3I¥ IH I UL AT TA9aTH 2, FT Fva T TR AT ST AT o (et 9+ g ar ehrm &
FefT7 T2 Y I F forT straras Fwd & T8 e

10.  SEtaT fAer iR T@s AT it wfkar- (1) @ow e g afaee o
FTEOT AT 7 L7 o8 AT F Ga 6T ST 8, aead § aTa® & gf SIar &f, Sae
FRATET T2 & forw Hesegdlt STUauaT F 91 99747 FHT)

(2) FHET #liT A ATE 6t Ggraar § Hieseqdl s& @Tar gaard @l et @ ahhar &
oI T ot wrae, wrte Y giar yar wam)

11, STAF FHT GEATHT FIA qTAT AeATH GTAAT A RAET- (1) 2 oft =i S s v afeafera
FOA ATAT S stefier arft fet g, ar vy Gt oft stefirer |y & e § Sy "@uiga, fBata,
af=Tierd, JETHRd, THE-THT &l T Y& 2,37 T91d A7 Teihq F, a1 f@Fata e, T
g A7 ot oft a0 & yeTa g it GEAT et €, a8 TESrdig I7 ST Iiore &I, AT SHET o
HTHAT I, AT FT2H T (cybercrime.gov.in) 9% ATRT &t RUTE 1T e 70 avg &t fare
ITH I 9%, H9I-H9T 9¥ ST 0 0 96 F Feen % Jqaw vesdig a1 S gfed T
TTZaT FISH T ATTITF FLATS FOT

(2) = Iw-[Ew (1) ¥ aftiq "=fw" uF "Heae” g ST o gEAr sreiReny stat=ae, 2000 i
#TT 2 T IT-8TT (1) F IUE (Tso) | wieaArioa g, av var =aixe arx § foarfésr & srfafea, s
& Su-FFw (1) & Sugy T T g, U 9Tl TR 21 % g9 Hd digd Araed® drHidT w0
TES AT T qferE, a1 ST 3 AT9ET g1, aTea-wTew 91ed (cybercrime.gov.in) &l HIWIT
T 3ITh ATARAT 6T TTTH 92, THSA T AT T I AT 9TEae-ATeH Ted G0T-807 97 ST 93T
F fATelt 3 STET saeds FTLars Fm

(8) T & 3™ argfa &1 fawor enfaer g e 39 wiewid afga Ut stefier At et 1
off 3ii¥ a8 |fevy smapfa Seg Gt g=fdha #it 1< off i "fevy arnft e gs o

(4) Fea T LRI 3T TF T LRI THI-THT 9T TH qLg il [XATE a1 i TERITer o are
H ZTIH ANTEFRAT G&T FLA F THT TITE FHT|

12.  rfaffew &1 st o A= (1) arer stfaerme wveror sifafaae, 2005 (2006 F 4) %
LT AT SATAHTT FLE0T AT (5 T80 T9=ATq "UAHTIH IS gl AT 8) IT 1T AT ATTHT
AT ST (5 28 q9=Tq "THE " el AT 2), ST ot ATHAT 81 3w |17 AT FAT F
srfafera srfaffaw F syt & Frateags w1 F oo P w03 w41 -
(F) T G FIRT Ao =rarer i sfafgad i AT,
(@) T GEHRT G (399 0 SAtorstent 4 [Agie i AT,
() AT "@rsAl, R ST FOST AT T H GEEAr wA F o0 qF T #iw
g T Y T AmedtE fRrgiar F suanr f Rt F oo aarfEse, amieer
Y, AT TFTeey, HTATHE e 3T aTAh! & Fard | S Jaiad A= arel AT
F ITART & oo oo mead g sfafRem i g 39 § aftta gntests gt #
=T i A,

() At F eI srae 1t % wATaT aga % o e o 1T ' & Atewar
afed qierd FEAT 3T o= "ataa aatwar & oo gfereor ateger it fSrea ™ a3
T FETadT A AT,

(T.) Fr<IT TLHRT T T ALEH gIT eoAitasd, =4 oY fie fifear afa #fifzar %
ATeaw § At saae 97 AfafFa F Suat & gafed gEar & v\ i A i
THAT FIAT, ATMH ATH AN, FTAHT  ATA-ATT 36 ATAT-9GT 372 sTfsraras sterfear &
ITSYT F T gl Tohl

(%) HTesogHT & ATIFT & § AT AT a1 AT 07 o Foheft F&rere wrerer i e #vrmem




()

(@) Fufrted 7 d@&taa s atea sfafaas % st it g F adia 79 geaen

AT 3fT I (AT % 978 § gaferg USiiag) 97 #99 ¥ SR 37 AT 90g FHLAT: -

() wrfarfRa 3 srefier R v o st Y st i A,

(i) =T TiRaTet § it arewshy wfgd sferfaaw siw Rt & sefw AfRa shrarst @
TR oA AT T,

(iii) =& srtarfeam & srefier sru=rent & izt f e i smarasee i e
3 FrfereaT ateT it srereT afgd gear i saeT #1 f&Ew, &,

(v) T off fafore wmer § wataa desegdll gRT aTast ff @9 ST g &
AALAFAT & AR o are H forazm;

(37) srfarfeaw & Iaet F Fafeaae 7 shad F2 o TR SERr F7 STTRT FHT)

gfgrfReam 1 et f fard v gaefdefiere ar vaEtdfEftsre i arfis foad § o
ST ST § i faRaT sroam)

Tt sttt v srferfearm o s1efie 227 Uaa A, 39 a9E F ST Hl hald THT 37

TAF T[T TR, TAHTIH AT 3T THE TR 3 677 ATAT FEA A7 ATA<LT 970 B

13.

- =m0 s & ugar ft € S 9 71 B S At g F fEm AR ot |

FTeAhT T T2 AfErfaae, 2012 T8 g Afed T srar g

ok 0o bh =

10.
11.
12.
13.
14.
15.

TEI-F

i e S L s s e L 1 S R R W ) e 1 e R G
THATEA T TF o HeT
T ETT qATed AT 3 HEEq ITe FHeAT|
At sreqarer /Mo, arfs & ofter i 9o i adeqor greq weT|
AT 37T AAGATAE FAAT o [T T T qAT T FHEATI

Afger qfer stfersrT g7 aa® & Fa At RS & o ares F =92 a1 ae & @
HEEIECEREIE R pi ]

ST ST AT AT HYFT TRATE H gl &1 STt AT il (e[ GATeh a0l (el o AET 3 TAT
2T, T 9ol 36 HEIT § T d gl

Hrgsegal T FAwrfier 92 qonte H2rar i 7ag qrm

TEHEH o ZI 3T AT AT & g T@T A7

STEl SATa9dF g, AT AT SAqATaH ITo FeAT |
FAT aTeraw AT 377 fatore arers % forw farare forersr am=m

7 qre fafers sgraT oM |
FTA FHEATOT FIHTT T G 27f<h 1 W T er
forear ST @A
st s e |
et wfSrege siie gfer stefters afga wgcaor de Ja<i it gt T
T AferwT
RIREC I (T 3% v T Ifewfera fawaT sy)

A I€I- F FT T via qreq # 3
( Fifea /ATaT-faaT /EHTer w1 gETER)
(Feoqor: & T STATE T T ST ATl AR ATOT H 677 ST J6lT 1)
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EESEERC)
TR ST RarE
LIEEES feroqofy
1 fifeT frsw
2 TLTEY | ATA T Heer
3 STURTY HT THTL S Iy Fefizar
4 T T AT T THAT, AWEH {7 arifeE g w7 EEr
5 T agT et ivr (i, aefee = $ifsF) g
6 e F Arar-foar £ afds Rafq, smF F aiEw F qweqi & 7 geJT, aaF 5
ATAT-ForaT 7 sraET siv afvare & J1fee o % ar #§ fFawr
. T 2T it g7 1 T T AT aq9T AIHA T AeAT F FHeor G FHfwar swEw '
T[STY TET & AT AT o A =R ST T sraegehar §
g FAT {AH AT, qTF =, T ST, S= 6w aiew a1 69 o F
T | sTareAfa Afd Ty F ahoHEaET e aHy H TR gl g2
9 FIAT TAAZ UF STAT-AET TAT oY 77 7T AZ TATETT THAT F HTF ol 12
T T2 & wrar-foar &1 Bl TH 1 o 9o W@ g AT See dre ey dqadt
10 qHETE ?
11 3TY U g, T Aol T ATLTT H&AT
e : oFTT ST

[T. . 30/1/2019/Cw-1]
AT AT FeaTl, J9F ar=a

MINISTRY OF WOMEN AND CHILD DEVELOPMENT
NOTIFICATION
New Delhi, the 9th March, 2020

G.S.R. 165(E).—In exercise of the powers conferred by section 45 of the Protection of Children from
Sexual Offences Act, 2012 (32 0f 2012), the Central Government hereby makes the following rules, namely:—

1. (1) Short title and commencement.—These rules may be called the Protection of Children from Sexual
Offences Rules, 2020.

(2) They shall come into force on the date of their publication in the Official Gazette.

2. Definitions.—(1) In these rules, unless the context otherwise requires,—

(a) “Act” means the Protection of Children from Sexual Offences Act, 2012 (32 of 2012);

(b) “District Child Protection Unit” (DCPU) means the District Child Protection Unit established by the State
Government under section 106 of the Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of

2016);




(c) “expert” means a person trained in mental health, medicine, child development or other relevant
discipline, who may be required to facilitate communication with a child whose ability to communicate
has been affected by trauma, disability or any other vulnerability;

(d) “special educator” means a person trained in communication with children with disabilities in a way that
addresses the child’s individual abilities and needs, which include challenges with learning and
communication, emotional and behavioral issues, physical disabilities, and developmental issues.

Explanation.—For the purposes of this clause, the expression “disabilities”, shall carry the same meaning
as defined in clause (s) of section 2 of the Rights of Persons with Disabilities Act, 2016 (49 of 2016);

(e) “Person familiar with the manner of communication of the child” means a parent or family member of a
child or a member of child’s shared household or any person in whom the child reposes trust and
confidence, who is familiar with that child’s unique manner of communication, and whose presence may
be required for or be conducive to more effective communication with the child;

(f) “support person” means a person assigned by the Child Welfare Committee, in accordance with
sub-rule (7) of rule 4, to render assistance to the child through the process of investigation and trial, or any
other person assisting the child in the pre-trial or trial process in respect of an offence under the Act;

(2) Words and expressions used and not defined in these rules but defined in the Act shall have the meanings
respectively assigned to them under the Act.

3. Awareness generation and capacity building.—(1) The Central Government, or as the case may be, the State
Government shall prepare age-appropriate educational material and curriculum for children, informing them about
various aspects of personal safety, including—

() measures to protect their physical, and virtual identity; and to safeguard their emotional and mental
wellbeing;

(i1) prevention and protection from sexual offences;
(ii1) reporting mechanisms, including Child helpline-1098 services;

(iv) inculcating gender sensitivity, gender equality and gender equity for effective prevention of offences
under the Act.

(2) Suitable material and information may be disseminated by the respective Governments in all public places such
as panchayatbhavans, community centers, schools and colleges, bus terminals, railway stations, places of
congregation, airports, taxi stands, cinema halls and such other prominent places and also be disseminated in
suitable form in virtual spaces such as internet and social media.

(3) The Central Government and every State Government shall take all suitable measures to spread awareness about
possible risks and vulnerabilities, signs of abuse, information about rights of children under the Act along with
access to support and services available for children.

(4) Any institution housing children or coming in regular contact with children including schools, creches, sports
academies or any other facility for children must ensure a police verification and background check on periodic
basis, of every staff, teaching or non-teaching, regular or contractual, or any other person being an employee of such
Institution coming in contact with the child. Such Institution shall also ensure that periodic training is organised for
sensitising them on child safety and protection.

(5) The respective Governments shall formulate a child protection policy based on the principle of zero-tolerance to
violence against children, which shall be adopted by all institutions, organizations, or any other agency working
with, or coming in contact with children.

(6) The Central Government and every State Government shall provide periodic trainings including orientation
programmes, sensitization workshops and refresher courses to all persons, whether regular or contractual, coming in
contact with the children, to sensitize them about child safety and protection and educate them regarding their
responsibility under the Act. Orientation programme and intensive courses may also be organized for police
personnel and forensic experts for building their capacities in their respective roles on a regular basis.

4. Procedure regarding care and protection of child.— (1) Where any Special Juvenile Police Unit (hereafter
referred to as “SJPU”) or the local police receives any information under sub-section (1) of section19 of the Act
from any person including the child, the SJPU or local police receiving the report of such information shall forthwith
disclose to the person making the report, the following details:-

@) his or her name and designation;

(i1) the address and telephone number;
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(iii) the name, designation and contact details of the officer who supervises the officer receiving the
information.

(2) If any such information regarding the commission of an offence under the provisions of the Act is received by
the child helpline-1098, the child helpline shall immediately report such information to SJPU or Local Police.

(3) Where an SJPU or the local police, as the case may be, receives information in accordance with the provisions
contained under sub-section (1) of section 19 of the Act in respect of an offence that has been committed or
attempted or is likely to be committed, the authority concerned shall, where applicable, —

(a) proceed to record and register a First Information Report as per the provisions of section154 of the Code
of Criminal Procedure, 1973 (2 of 1974), and furnish a copy thereof free of cost to the person making
such report, as per sub-section (2) of section154 of that Code;

(b) where the child needs emergency medical care as described under sub-section (5) of section 19 of the Act
or under these rules, arrange for the child to access such care, in accordance with rule 6;

(c) take the child to the hospital for the medical examination in accordance with section 27 of the Act;

(d) ensure that the samples collected for the purposes of the forensic tests are sent to the forensic laboratory
immediately;

(e) inform the child and child’s parent or guardian or other person in whom the child has trust and confidence
of the availability of support services including counselling, and assist them in contacting the persons who
are responsible for providing these services and relief;

(f) inform the child and child’s parent or guardian or other person in whom the child has trust and confidence
as to the right of the child to legal advice and counsel and the right to be represented by a lawyer, in
accordance with section 40 of the Act.

(4) Where the SJPU or the local police receives information under sub-section (1) of section 19 of the Act, and has a
reasonable apprehension that the offence has been committed or attempted or is likely to be committed by a person
living in the same or shared household with the child, or the child is living in a child care institution and is without
parental support, or the child is found to be without any home and parental support, the concerned SJPU, or the local
police shall produce the child before the concerned Child Welfare Committee (hereafter referred to as “CWC”)
within 24 hours of receipt of such report, together with reasons in writing as to whether the child is in need of care
and protection under sub-section (5) of section 19 of the Act, and with a request for a detailed assessment by the
CWC.

(5) Upon receipt of a report under sub-rule (3), the concerned CWC must proceed, in accordance with its powers
under sub-section (1) of section 31 of the Juvenile Justice Act, 2015 (2 of 2016), to make a determination within
three days, either on its own or with the assistance of a social worker, as to whether the child needs to be taken out
of the custody of child’s family or shared household and placed in a children’s home or a shelter home.

(6)  In making determination under sub-rule (4), the CWC shall take into account any preference or opinion
expressed by the child on the matter, together with the best interests of the child, having regard to the following
considerations, namely:—

(i)  the capacity of the parents, or of either parent, or of any other person in whom the child has trust and
confidence, to provide for the immediate care and protection needs of the child, including medical needs
and counseling;

(i)  the need for the child to remain in the care of parent’s, family and extended family and to maintain a
connection with them;

(iii)  the child’s age and level of maturity, gender, and social and economic background,

(iv) disability of the child, if any;

(v)  any chronic illness from which a child may suffer;

(vi) any history of family violence involving the child or a family member of the child; and,
(vii) any other relevant factors that may have a bearing on the best interests of the child:

Provided that prior to making such determination, an inquiry shall be conducted in such a way that the child
is not unnecessarily exposed to injury or inconvenience.

(7) The child and child’s parent or guardian or any other person in whom the child has trust and confidence and with
whom the child has been living, who is affected by such determination, shall be informed that such determination is
being considered.




(8) The CWC, on receiving a report under sub-section (6) of section 19 of the Act or on the basis of its assessment
made under sub-rule (5), and with the consent of the child and child’s parent or guardian or other person in whom
the child has trust and confidence, may provide a support person to render assistance to the child in all possible
manner throughout the process of investigation and trial, and shall immediately inform the SJPU or Local Police
about providing a support person to the child.

(9) The support person shall at all times maintain the confidentiality of all information pertaining to the child to
which he or she has access and shall keep the child and child’s parent or guardian or other person in whom the child
has trust and confidence, informed regarding the proceedings of the case, including available assistance, judicial
procedures, and potential outcomes. The Support person shall also inform the child of the role the Support person
may play in the judicial process and ensure that any concerns that the child may have, regarding child’s safety in
relation to the accused and the manner in which the Support person would like to provide child’s testimony, are
conveyed to the relevant authorities.

(10) Where a support person has been provided to the child, the SJPU or the local police shall, within 24 hours of
making such assignment, inform the Special Court in writing.

(11) The services of the support person may be terminated by the CWC upon request by the child and child’s parent
or guardian or person in whom the child has trust and confidence, and the child requesting the termination shall not
be required to assign any reason for such request. The Special Court shall be given in writing such information.

(12) The CWC shall also Seek monthly reports from support person till the completion of trial, with respect to
condition and care of child, including the family situation focusing on the physical, emotional and mental wellbeing,
and progress towards healing from trauma; engage with medical care facilities, in coordination with the support
person, to ensure need-based continued medical support to the child, including psychological care and counseling;
and shall ensure resumption of education of the child, or continued education of the child, or shifting of the child to
a new school, if required.

(13) It shall be the responsibility of the STPU, or the local police to keep the child and child’s parent or guardian or
other person in whom the child has trust and confidence, and where a support person has been assigned, such
person, informed about the developments, including the arrest of the accused, applications filed and other court
proceedings.

(14) SJIPU or the local police shall also inform the child and child’s parents or guardian or other person in whom the
child has trust and confidence about their entitlements and services available to them under the Act or any other law
for the time being applicable as per Form-A. It shall also complete the Preliminary Assessment Report in Form B
within 24 hours of the registration of the First Information Report and submit it to the CWC.

(15) The information to be provided by the SJPU, local police, or support person, to the child and child’s parents or
guardian or other person in whom the child has trust and confidence, includes but is not limited to the following;:-

(1) the availability of public and private emergency and crisis services;
(i) the procedural steps involved in a criminal prosecution;
(iii) the availability of victim’s compensation benefits;

(iv) the status of the investigation of the crime, to the extent it is appropriate to inform the victim and to the
extent that it will not interfere with the investigation;

(v) the arrest of a suspected offender;

(vi) the filing of charges against a suspected offender;

(vii) the schedule of court proceedings that the child is either required to attend or is entitled to attend,
(viii) the bail, release or detention status of an offender or suspected offender;

(ix) the rendering of a verdict after trial; and

(x) the sentence imposed on an offender.

5. Interpreters, translators, special educators, experts and support persons.—(1) In each district, the DCPU
shall maintain a register with names, addresses and other contact details of interpreters, translators, experts, special
educators and support persons for the purposes of the Act, and this register shall be made available to the SJPU,
local police, magistrate or Special Court, as and when required.

(2) The qualifications and experience of the interpreters, translators, special educators, experts and support persons
engaged for the purposes of sub-section (4) of section 19, sub-sections (3) and (4) of section 26 and section 38 of the
Act,and rule 4 respectively shall be as indicated in these rules.
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(3) Where an interpreter, translator, or special educator is engaged, otherwise than from the list maintained by the
DCPU under sub-rule (1), the requirements prescribed under sub-rules (4) and (5) of this rule may be relaxed on
evidence of relevant experience or formal education or training or demonstrated proof of fluency in the relevant
languages by the interpreter, translator, or special educator, subject to the satisfaction of the DCPU, Special Court or
other authority concerned.

(4) Interpreters and translators engaged under sub-rule (1) should have functional familiarity with language spoken
by the child as well as the official language of the state, either by virtue of such language being child’s mother
tongue or medium of instruction at school at least up to primary school level, or by the interpreter or translator
having acquired knowledge of such language through child’s vocation, profession, or residence in the area where
that language is spoken.

(5) Sign language interpreters, special educators and experts entered in the register under sub-rule(1) should have
relevant qualifications in sign language or special education, or in the case of an expert, in the relevant discipline,
from a recognised University or an institution recognised by the Rehabilitation Council of India.

(6) Support person may be a person or organisation working in the field of child rights or child protection, or an
official of a children’s home or shelter home having custody of the child, or a person employed by the DCPU:

Provided that nothing in these rules shall prevent the child and child’s parents or guardian or other person in
whom the child has trust and confidence from seeking the assistance of any person or organisation for proceedings
under the Act.

(7) Payment for the services of an interpreter, translator, special educator, expert or support person whose name is
enrolled in the register maintained under sub-rule (1) or otherwise, shall be made by the State Government from the
Fund maintained under section 105 of the Juvenile Justice Act, 2015 (2 of 2016), or from other funds placed at the
disposal of the DCPU.

(8) Any interpreter, translator, special educator, expert or support person engaged for the purpose of assisting a child
under this Act, shall be paid a fee which shall be prescribed by the State Government, but which, shall not be less
than the amount prescribed for a skilled worker under the Minimum Wages Act, 1948 (11 of 1948).

(9) Any preference expressed by the child at any stage after information is received under sub-section(1) of section
19 of the Act, as to the gender of the interpreter, translator, special educator, expert or support person, may be taken
into consideration, and where necessary, more than one such person may be engaged in order to facilitate
communication with the child.

(10) The interpreter, translator, special educator, expert, support person or person familiar with the manner of
communication of the child engaged to provide services for the purposes of the Act shall be unbiased and impartial
and shall disclose any real or perceived conflict of interest and shall render a complete and accurate interpretation or
translation without any additions or omissions, in accordance with section 282 of the Code of Criminal Procedure,
1973 (2 of 1974).

(11) In proceedings under section 38, the Special Court shall ascertain whether the child speaks the language of the
court adequately, and that the engagement of any interpreter, translator, special educator, expert, support person or
other person familiar with the manner of communication of the child, who has been engaged to facilitate
communication with the child, does not involve any conflict of interest.

(12) Any interpreter, translator, special educator, expert or support person appointed under the Act shall be bound by
the rules of confidentiality, as described under section 127 read with section 126 of the Indian Evidence Act, 1872
(1 of 1872).

6. Medical aid and care.—(1) Where an officer of the SJPU, or the local police receives information under
section 19 of the Act that an offence under the Act has been committed, and is satisfied that the child against whom
an offence has been committed is in need of urgent medical care and protection, such officer, or as the case may be,
the local police shall, within 24 hours of receiving such information, arrange to take such child to the nearest
hospital or medical care facility center for emergency medical care:

Provided that where an offence has been committed under sections 3, 5, 7 or 9 of the Act, the victim shall be
referred to emergency medical care.

(2) Emergency medical care shall be rendered in such a manner as to protect the privacy of the child, and in the
presence of the parent or guardian or any other person in whom the child has trust and confidence.

(3) No medical practitioner, hospital or other medical facility center rendering emergency medical care to a child
shall demand any legal or magisterial requisition or other documentation as a pre-requisite to rendering such care.

(4) The registered medical practitioner rendering medical care shall attend to the needs of the child, including:

(a) treatment for cuts, bruises, and other injuries including genital injuries, if any;
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(b) treatment for exposure to sexually transmitted diseases (STDs) including prophylaxis for identified
STDs;

(c) treatment for exposure to Human Immunodeficiency Virus (HIV), including prophylaxis for HIV
after necessary consultation with infectious disease experts;

(d) possible pregnancy and emergency contraceptives should be discussed with the pubertal child and her
parent or any other person in whom the child has trust and confidence; and,

(e) wherever necessary, a referral or consultation for mental or psychological health needs, or other
counseling, or drug de-addiction services and programmes should be made.

(5) The registered medical practitioner shall submit the report on the condition of the child within 24 hrs to the SJPU
or Local Police.

(6) Any forensic evidence collected in the course of rendering emergency medical care must be collected in
accordance with section 27 of the Act.

(7) If the child is found to be pregnant, then the registered medical practitioner shall counsel the child, and her
parents or guardians, or support person, regarding the various lawful options available to the child as per the
Medical Termination of Pregnancy Act 1971 and the Juvenile Justice (Care and Protection of Children) Act 2015 (2
0f 2016).

(8) If the child is found to have been administered any drugs or other intoxicating substances, access to drug de-
addiction programme shall be ensured.

(9) If the Child is a divyang (person with disability), suitable measure and care shall be taken as per the provisions
of The Rights of Persons with Disabilities Act, 2016 (49 of 2016).

7. Legal aid and assistance.—(1) The CWC shall make a recommendation to District Legal Services Authority
(hereafter referred to as “DLSA”) for legal aid and assistance.

(2) The legal aid and assistance shall be provided to the child in accordance with the provisions of the Legal
Services Authorities Act, 1987 (39 of 1987).

8. Special relief.—(1) For special relief, if any, to be provided for contingencies such as food, clothes, transport
and other essential needs, CWC may recommend immediate payment of such amount as it may assess to be required
at that stage, to any of the following:-

(i)  the DLSA under Section 357A; or;
(i) the DCPU out of such funds placed at their disposal by state or;

(iii)) funds maintained under section105 of the Juvenile Justice (Care and Protection of Children) Act,2015 (2
of 2016);

(2) Such immediate payment shall be made within a week of receipt of recommendation from the CWC.

9. Compensation.—(1) The Special Court may, in appropriate cases, on its own or on an application filed by or on
behalf of the child, pass an order for interim compensation to meet the needs of the child for relief or rehabilitation
at any stage after registration of the First Information Report. Such interim compensation paid to the child shall be
adjusted against the final compensation, if any.

(2) The Special Court may, on its own or on an application filed by or on behalf of the victim, recommend the award
of compensation where the accused is convicted, or where the case ends in acquittal or discharge, or the accused is
not traced or identified, and in the opinion of the Special Court the child has suffered loss or injury as a result of that
offence.

(3) Where the Special Court, under sub-section (8) of section 33 of the Act read with sub-sections (2) and (3) of
section 357A of the Code of Criminal Procedure, 1973 (2 of 1974) makes a direction for the award of compensation
to the victim, it shall take into account all relevant factors relating to the loss or injury caused to the victim,
including the following:-

(i) type of abuse, gravity of the offence and the severity of the mental or physical harm or injury suffered by
the child;

(i) the expenditure incurred or likely to be incurred on child’s medical treatment for physical or mental health
or on both;

(iii) loss of educational opportunity as a consequence of the offence, including absence from school due to
mental trauma, bodily injury, medical treatment, investigation and trial of the offence, or any other reason;
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(iv) loss of employment as a result of the offence, including absence from place of employment due to mental
trauma, bodily injury, medical treatment, investigation and trial of the offence, or any other reason;

(v) the relationship of the child to the offender, if any;

(vi) whether the abuse was a single isolated incidence or whether the abuse took place over a period of time;
(vii) whether the child became pregnant as a result of the offence;

(viii) whether the child contracted a sexually transmitted disease (STD) as a result of the offence;

(ix) whether the child contracted human immunodeficiency virus (HIV) as a result of the offence;

(x) any disability suffered by the child as a result of the offence;

(xi) financial condition of the child against whom the offence has been committed so as to determine such
child’s need for rehabilitation,;

(xii) any other factor that the Special Court may consider to be relevant.

(4) The compensation awarded by the Special Court is to be paid by the State Government from the Victims
Compensation Fund or other scheme or fund established by it for the purposes of compensating and rehabilitating
victims under section 357A of the Code of Criminal Procedure, 1973 or any other law for the time being in force, or,
where such fund or scheme does not exist, by the State Government.

(5) The State Government shall pay the compensation ordered by the Special Court within 30 days of receipt of such
order.

(6) Nothing in these rules shall prevent a child or child’s parent or guardian or any other person in whom the child
has trust and confidence from submitting an application for seeking relief under any other rules or scheme of the
Central Government or State Government.

10. Procedure for imposition of fine and payment thereof.—(1) The CWC shall coordinate with the DLSA to
ensure that any amount of fine imposed by the Special Court under the Act which is to be paid to the victim, is in
fact paid to the child.

(2) The CWC will also facilitate any procedure for opening a bank account, arranging for identity proofs, etc., with
the assistance of DCPU and support person.

11. Reporting of pornographic material involving a child.—(1)Any person who has received any pornographic
material involving a child or any information regarding such pornographic material being stored, possessed,
distributed, circulated, transmitted, facilitated, propagated or displayed, or is likely to be distributed, facilitated or
transmitted in any manner shall report the contents to the SJPU or local police, or as the case may be, cyber-crime
portal (cybercrime.gov.in) and upon such receipt of the report, the SJPU or local police or the cyber-crime portal
take necessary action as per the directions of the Government issued from time to time.

(2) In case the “person” as mentioned in sub-rule (1) is an “intermediary” as defined in clause (w) of sub-section (1)
of section 2 of the Information Technology Act,2000, such person shall in addition to reporting, as provided under
sub-rule(1), also hand over the necessary material including the source from which such material may have
originated to the SJPU or local police, or as the case may be, cyber-crime portal (cybercrime.gov.in) and upon such
receipt of the said material, the SJPU or local police or the cyber-crime portal take necessary action as per the
directions of the Government issued from time to time.

(3) The report shall include the details of the device in which such pornographic content was noticed and the
suspected device from which such content was received including the platform on which the content was displayed.

(4) The Central Government and every State Government shall make all endeavors to create widespread awareness
about the procedures of making such reports from time to time.

12. Monitoring of implementation of the Act.—(1) The National Commission for the Protection of Child Rights
(hereafter referred to as “NCPCR”) or the State Commission for the Protection of Child Rights (hereafter referred to
as “SCPCR”), as the case may be, shall in addition to the functions assigned to them under the Commissions for
Protection of Child Rights Act, 2005 (4 of 2006), perform the following functions for implementation of the
provisions of the Act—

(a) monitor the designation of Special Courts by State Governments;
(b) monitor the appointment of the Special Public Prosecutors by the State Governments;

(¢) monitor the formulation of the guidelines described in section 39 of the Act by the State Governments,
for the use of non-governmental organisations, professionals and experts or persons having knowledge
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of psychology, social work, physical health, mental health and child development to be associated with
the pre-trial and trial stage to assist the child, and to monitor the application of these guidelines;

monitor the designing and implementation of modules for training police personnel and other concerned
persons, including officers of the Centre and State Governments, for the effective discharge of their
functions under the Act;

monitor and support the Central Government and State Governments for the dissemination of
information relating to the provisions of the Act through media including the television, radio and print
media at regular intervals, so as to make the general public, children as well as their parents and
guardians aware of the provisions of the Act.

call for a report on any specific case of child sexual abuse falling within the jurisdiction of a CWC.

collect information and data on its own or from the relevant agencies regarding reported cases of sexual
abuse and their disposal under the processes provided under the Act, including information on the
following:-

(i) number and details of offences reported under the Act;

(i) whether the procedures prescribed under the Act and rules were followed, including those
regarding timeframes;

(ii1)  details of arrangements for care and protection of victims of offences under this Act, including
arrangements for emergency medical care and medical examination; and,

(iv) details regarding assessment of the need for care and protection of a child by the concerned CWC
in any specific case;

use the information so collected to assess the implementation of the provisions of the Act. The report on
monitoring of the Act shall be included in a separate chapter in the annual report of the NCPCR or the
SCPCR.

concerned authorities mandated to collect data, under the Act, shall share such data with the Central

Government and every State Government, NCPCR and SCPCRs.

13. Repeal.—The Protection of Children from Sexual Offences Rules, 2012 are hereby repealed, except as respects
things done or omitted to be done before such repeal.

A e

10.
11.
12.
13.
14.
15.

Date:

FORM -A
Entitlement of children who have suffered sexual abuse to receive information and services

To receive a copy of the FIR.

To receive adequate security and protection by Police.

To receive immediate and free medical examination by civil hospital/PHC etc.
To receive Counseling and consultation for mental and psychological well being

For Recording of statement of child by woman police officer at child’s home or any other place convenient
to child

To be moved to a Child Care Institution where offence was at home or in a shared household, to the
custody of a person whom child reposes faith.

For Immediate aid and assistance on the recommendation of CWC.

For being kept away from accused at all times, during trial and otherwise.

To have an interpreter or translator, where needed.

To have special educator for the child or other specialized person where child is disabled.
For Free Legal Aid.

For Support Person to be appointed by Child Welfare Committee.

To continue with education.

To privacy and confidentiality.

For list of Important Contact No.’s including that of the District Magistrate and the Superintendent of
Police.

Duty Officer
(Name & Designation to be mentioned)

I have received a copy of ‘Form-A’

(Signatu

re of Victim/Parent/Guardian)
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(Note :The form may be converted in local and simple Child friendly language)

PRELIMINARY ASSESSMENT REPORT

FORM-B

PARAMETERS

COMMENT

Age of the victim

Relationship of child to the offender

Type of abuse and gravity of the offence

bl BSad B B

Available details and severity of mental and physical harm/injury suffered
by the child

(9]

Whether the child is disabled (physical, mental or intellectual)

Details regarding economic status of victim’s parents, total number of
child’s family members, occupation of child’s parents and monthly
family income.

Whether the victim has undergone or is undergoing any medical treatment
due to incident of the present case or needs medical treatment on account
of offence.

Whether there has been loss of educational opportunity as a consequence
of the offence, including absence from school due to mental trauma,
bodily injury, medical treatment, investigation and trial or other reason?

Whether the abuse was a single isolated incident or whether the abuse
took place over a period of time?

10.

Whether the parents of victim are undergoing any treatment or have any
health issues?

11.

Aadhar No. of the child, if available.

Date:

Station House Officer

[F. No. 30/1/2019-Cw-I]

AASTHA S. KHATWANI, Jt. Secy.
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MINISTRY OF WOMEN AND CHILD DEVELOPMENT
CORRIGENDUM
New Delhi, the 17th March, 2020
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Effective Implementation of Protection of Children from Sexual Offences (POCSO) Act 2012

LANDMARK JUDGMENTS UNDER POCSO ACT
Special Courts and Procedures for Trial under POCSO Act, 2012

Need for POCSO Act, 2012

The Protection of Children from Sexual Offences Act, 2012 (POCSO Act) is a special enactment
which provides punishment for penetrative, touch, and non-touch based sexual offences against
children and also mandates the establishment of Special Courts and procedures for trial of
offences involving children as the statute was enacted to protect children from offences arising
out of sexual assault, sexual harassment and pornography and provides for establishment of
Special Courts for trial of such offences and for matters connected therewith or incidental thereto.
The Act is applicable to the whole of India. The POCSO Act 2012 defines a child as any person
below the age of 18 years and provides protection to all children under the age of 18 years from
sexual abuse. It also intends to protect the child through all stages of judicial process and gives
paramount importance to the principle of "best interest of the child".

The objective of enacting the POCSO Act, 2012 is to protect the children from various types of
sexual offences and to establish Special Court for providing speedy disposal of cases.

Before this Act, most of the sexual offences were covered under IPC, 1860. But IPC provisions were
general in nature and it was felt that they were inadequate to deal with sexual offences against
children.

Sexual offence against a boy is also covered under POCSO Act. The Act is gender neutral as it does
not distinguish between boy and girl.

Jurisdiction of Special Courts

At the outset it will be relevant to note the circumstance in which the special courts shall have
the jurisdiction in matters of sexual offences against a child. The Act emphatically lays down the
provisions for is age determination, cognizance of offences and the special procedure for trial in
such cases. The Jurisdiction, as is stated above of Special Court constituted in terms of section 28
of the Act arises when the victim is a child, either boy or a girl of sexual offence fully defined under
sections 3 to 22.

The Special Court designated under the POCSO Act will have the jurisdiction to try offences in
addition to those under the POCSO Act with which the accused has been charged under the I.
P.C at the same trial as stated here in above. Where the accused has been charged under the
Atrocities Act along with the POCSO Act, the matter will be tried by the Special Court under the
POCSO Act and not the Special Court under the Atrocities Act.

As per the provisions contained under section 28(3) of the POCSO Act the court will also have
the jurisdiction to try offences relating to publication or transmission of sexually explicit material
depicting children in any act or conduct or manner that facilitates abuse of children online under
Section 67B, Information Technology Act, 2000. The aim and object of the Act as set out in the
preamble makes it a complete code with respect to all species of sexual offences with respect
to a child. The incidental matter with regard to such offences has also been covered under this
Act. The Juvenile Justice (Care and Protection of Children) Act, 2015(JJ Act, 2015) is the core law
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relating to ‘children in need of care and protection' and children in conflict with the law, providing
for care, protection, development, treatment, social re-integration, and rehabilitation through a
child-friendly approach. Every child who, is a victim under the POCSO Act 2015 is concerned, is
undoubtedly a child in need of care and protection as defined under the JJ Act.

Definition of Child as per POCSO Act
POCSO Act defines child as any person below 18 years of age. (Section 2)
How to Assess Age of a Child Victim?

Jurisdiction of Special Court turns on the age of victim child. It does not matter whether victim
belongsto SCor ST category and the offence also comes under The Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities Act,1989), if he or she is a child under 18 years of age. The power
of age determination has therefore been vested in the Special Court under Section 34 of the Act.

A parent may walk in with a child to lodge a FIR alleging sexual abuse. A child victim d a brutal sexual
assault may be found abandoned on the roadside by a patrolling police vehicle After institution
of FIR and receipt of the same in the court for the purpose of trial as well as for the purpose of
disposal of other interlocutory applications including bail applications involving the issues relating
to age of the victim the court may have to prima facie determine the age of the child, particularly
to determine whether the victim is indeed a child under the POCSO Act, 2012, or other relevant
laws. There is no doubt that when the age of the victim is to be assessed or ascertained the
provisions of Section 94 of JJ Act are applicable. The provision of the Juvenile Justice Act become
relevant and are to be read along with the provisions of the THE PROTECTION OF CHILDREN FROM
SEXUAL OFFENCES ACT, 2012 POCSO ACT) POCSO Act so far as the determination of the age of the
victim too is concerned.

This is crucial because certain child-friendly procedures need to be followed and legal provisions
applied if the victim is a child. For instance, if the child is a victim of penetrative sexual assault or
sexual assault and is below 12 years, the offence will be aggravated under the POCSO Act and the
relevant provisions will have to be mentioned in the FIR.

It may be difficult to assess the age when the child appears to be on the borderline. Erring on the
side of caution, the police may treat such a person as a child and produce him/her before the CWC
or the Special Court under the POCSO Act, as the case may be. This is because these bodies have
the authority under the JJ Act, 2015 Section 94 and the POCSO Act Section 34(2), respectively, to
determine age.
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The above process can be followed by any court before which the age of a person either the victim
or the accused is in question. The moot question is what steps are to be followed in case age of a
minor or child is to be ascertained.

If the person alleged to have committed a sexual offence looks clearly above 18, but the defence
produces document to show he is under 18, what should be done?

Under Section 94(1), JJ Act, 2015, appearance of a person can be relied upon only to conclude that
the person is a child. It cannot be the basis to conclude that the person was an adult. According to
Section 94(2), JJ Act, 2015, the birth certificate from school, matriculation or evaluation certificates
will be considered to determine if the person is a child. If these documents are not available,
the birth certificate by a corporation municipal authority, or a Local Body will be considered. If
these are also unavailable. the JJB or CWC can order an ossification test or latest medical age
determination test The Special Court under the POCSO Act could also adhere to the procedure
prescribed under the JJ Act, 2015 for age-determination as in Jarnail Singh v. State of Haryana,
(2013) 7 SCC 263 the Supreme Court has held that the procedure to determine age of a child in
conflict with the law can be used to determine age of a child victim.

Important Case Laws on Determination of Age.
1.  Jarnail Singh v. State of Haryana, (AIR 2013 SC 3467)

The Supreme Court held that Rule 12 of the erstwhile Juvenile Justice (Care and Protection of
Children) Rules, 2007, which detailed the age determination process for children in conflict
with the law should be applied to determine the age of a child victim. It was held that: “Even
though Rule 12 is strictly applicable only to determine the age of a child in conflict with law,
we are of the view that the aforesaid statutory provision should be the basis for determining
age, even for a child who is a victim of crime. For, in our view, there is hardly any difference
in so far as the issue of minority is concerned, between a child in conflict with law, and a
child who is a victim of crime.”

2.  State of M.P. v. Anoop Singh ((2015) 7 SCC 773)
The Apex Court in this case, observed as follows:

We believe that the present case involves only one issue for this Court to be considered,
which is regarding the determination of the age of the prosecutrix.

In the present case, the central question is whether the prosecutrix was below 16 years
of age at the time of the incident? The prosecution in support of their case adduced two
certificates, which were the birth certificate and the Middle School Certificate. The date of
birth of the prosecutrix has been shown as 29-8-1987 in the birth certificate (Ext. P-5), while
the date of birth is shown as 27-8-1987 in the Middle School Examination Certificate. There
is a difference of just two days in the dates mentioned in the above mentioned exhibits.
The trial court has rightly observed that the birth certificate, Ext. P-5 clearly shows that
the registration regarding the birth was made on 30-10-1987 and keeping in view the fact
that registration was made within 2 months of the birth, it could not be guessed that the
prosecutrix was shown as under aged in view of the possibility of the incident in question.
We are of the view that the discrepancy of two days in the two documents adduced by the
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prosecution is immaterial and the High Court was wrong in presuming that the documents
could not be relied upon in determining the age of the prosecutrix.

This Court in Mahadeo v. State of Maharashtra [(2013) 14 SCC 637 : (2014) 4 SCC (Cri) 306]
has held that Rule 12(3) of the Juvenile Justice (Care and Protection of Children) Rules, 2007,
is applicable in determining the age of the victim of rape. Rule 12(3) reads as under:

“12.(3) In every case concerning a child or juvenile in conflict with law, the age determination
inquiry shall be conducted by the court or the Board or, as the case may be, the Committee
by seeking evidence by obtaining—

(a)

(b)

(i)  the matriculation or equivalent certificates, if available; and in the absence
whereof;

(ii) the date of birth certificate from the school first attended (other than a play
school);andintheabsence whereof; (iii) the birth certificate given by acorporation
or a municipal authority or a panchayat;

and only in the absence of either (i), (ii) or (iii) of clause (a) above, the medical opinion
will be sought from a duly constituted Medical Board, which will declare the age of the
juvenile or child. In case exact assessment of the age cannot be done, the Court or the
Board or, as the case may be, the Committee, for the reasons to be recorded by them,
may, if considered necessary, give benefit to the child or juvenile by considering his/
her age on lower side within the margin of one year and, while passing orders in such
case shall, after taking into consideration such evidence as may be available, or the
medical opinion, as the case may be, record a finding in respect of his age and either
of the evidence specified in any of the clauses (a)(i), (ii), (iii) or in the absence whereof,
clause (b) shall be the conclusive proof of the age as regards such child or the juvenile
in conflict with law.” 15. This Court further held in para 12 of Mahadeo [(2013) 14 SCC
637 : (2014) 4 SCC (Cri) 306] , as under: (SCC p. 641)

This Court further held in para 12 of Mahadeo [(2013) 14 SCC 637 : (2014) 4 SCC (Cri) 306],
as under: (SCC p. 641)

“12.

“13.

... Under Rule 12(3)(b), it is specifically provided that only in the absence of alternative
methods described under Rules 12(3)(a)(i) to (iii), the medical opinion can be sought
for. In the light of such a statutory rule prevailing for ascertainment of the age of the
juvenile in our considered opinion, the same yardstick can be rightly followed by the
courts for the purpose of ascertaining the age of a victim as well.” (emphasis supplied)

This Court therefore relied on the certificates issued by the school in determining the
age of the prosecutrix. In para 13, this Court observed: (Mahadeo case [(2013) 14 SCC
637 :(2014) 4 SCC (Cri) 306] , SCC p. 641

In light of our above reasoning, in the case on hand, there were certificates issued
by the school in which the prosecutrix did her Vth standard and in the school leaving
certificate issued by the school under Ext. 54, the date of birth of the prosecutrix has
been clearly noted as 20-5-1990, and this document was also proved by PW 11. Apart
from that the transfer certificate as well as the admission form maintained by the
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16.

17.

18.

Primary School, Latur, where the prosecutrix had her initial education, also confirmed
the date of birth as 20-5-1990. The reliance placed upon the said evidence by the
courts below to arrive at the age of the prosecutrix to hold that the prosecutrix was
below 18 years of age at the time of the occurrence was perfectly justified and we do
not find any grounds to interfere with the same.”

In the present case, we have before us two documents which support the case of the
prosecutrix that she was below 16 years of age at the time the incident took place.
These documents can be used for ascertaining the age of the prosecutrix as per Rule
12(3)(b). The difference of two days in the dates, in our considered view, is immaterial
and just on this minor discrepancy, the evidence in the form of Exts. P-5 and P-6 cannot
be discarded. Therefore, the trial court was correct in relying on the documents.

The High Court also relied on the statement of PW 11 Dr A.K. Saraf who took the x-ray
of the prosecutrix and on the basis of the ossification test, came to the conclusion that
the age of the prosecutrix was more than 15 years but less than 18 years. Considering
this the High Court presumed that the girl was more than 18 years of age at the time
of the incident. With respect to this finding of the High Court, we are of the opinion
that the High Court should have relied firstly on the documents as stipulated under
Rule 12(3)(b) and only in the absence, the medical opinion should have been sought.
We find that the trial court has also dealt with this aspect of the ossification test. The
trial court noted that the respondent had cited Lakhanlal v. State of M.P. [2004 SCC
OnLine MP 16 : 2004 Cri LJ 3962] , wherein the High Court of Madhya Pradesh said
that where the doctor having examined the prosecutrix and found her to be below
18% years, then keeping in mind the variation of two years, the accused should be
given the benefit of doubt. Thereafter, the trial court rightly held that in the present
case the ossification test is not the sole criterion for determination of the date of birth
of the prosecutrix as her certificate of birth and also the certificate of her medical
examination had been enclosed.

Thus, keeping in view the medical examination reports, the statements of the
prosecution witnesses which inspire confidence and the certificates proving the age
of the prosecutrix to be below 16 years of age on the date of the incident, we set
aside the impugned judgment [Anoop Singh v. State of M.P., Criminal Appeal No.
924 of 2006, order dated 10-7-2008 (MP)] passed by the High Court and uphold the
judgment and order dated 24-4-2006 passed by the Third Additional Sessions Judge,
Satna in Special Case No. 123 of 2003.”

Ashwani Kumar Saxena v. State of Madhya Pradesh, AIR 2013 SC 553

The Supreme Court held:

“Age determination inquiry contemplated under the JJ Act and Rules has nothing to do with
an enquiry under other legislations, like entry in service, retirement, promotion etc. There

may be situations where the entry made in the matriculation or equivalent certificates, date
of birth certificate from the school first attended and even the birth certificate given by a
Corporation or a Municipal Authority or a Panchayat may not be correct. But Court, JJ Board
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or a Committee functioning under the JJ Act is not expected to conduct such a roving enquiry
and to go behind those certificates to examine the correctness of those documents, kept
during the normal course of business. Only in cases where those documents or certificates
are found to be fabricated or manipulated, the Court, the JJ Board or the Committee need
to go for medical report for age determination.”

Shah Nawaz v. State of Uttar Pradesh,(2011) 13 SCC 751
The Supreme Court observed that in accordance with the erstwhile JJ Model Rules, 2007

“...the medical opinion from the medical board should be sought only when the matriculation
certificate or school certificate or any birth certificate issued by a corporation or by any
Panchayat or municipality is not available.”

Birad Mal Singhvi v. AnandPurohit, AIR 1988 SC 1796

In this case, the Supreme Court held that the basis on which the entry pertaining to date
of birth in a school register was recorded needs to be established for it to have evidentiary
value. It held: “To render a document admissible under Section 35, three conditions must be
satisfied, firstly, entry that is relied on must be one in a public or other official book, register
or record; secondly, it must be an entry stating a fact in issue or relevant fact; and thirdly,
it must be made by a public servant in discharge of his official duty, or any other person in
performance of a duty specially enjoined by law. An entry relating to date of birth made
in the school register is relevant and admissible under Section 35 of the Act but the entry
regarding the age of a person in a school register is of not much evidentiary value to prove
the age of the person in the absence of the material on which the age was recorded.”

Eera through Manjula Krippendorf v. State (Govt. of NCT of Delhi) and Ors (2017)15 SCC
133

The issue before the apex court in this case was whether Section 2(d) of the POCSO Act
which defines the term “child” should be interpreted to include the mental age of a person
so that a mentally retarded person or extremely intellectually challenged person above the
biological age of 18 years would come within its ambit. A two-judge bench of the Supreme
Court held that such an interpretation would not be tenable because of the purpose of the
legislation and the intention of Parliament. The court held “we would be doing violence
both to the intent and the language of Parliament if we were to read the word "mental" into
Section 2(1)(d) of the 2012 Act. Given the fact that it is a beneficial/ penal legislation, we as
Judges can extend it only as far as Parliament intended and no further.”

Mahadeo v. State of Maharashtra, (2013) 14 SCC 637
The Court observed as follows:

11. Though the learned counsel for the appellant attempted to find fault with the said
conclusion by making reference to the evidence of PW 8, the doctor, who examined
the prosecutrixand who in her evidence stated that on her examination she could state
that the age of the prosecutrix could have been between 17 to 25 years, it will have to
be held that the rejection of the said submission even by the trial court was perfectly
in order and justified. The trial court has found that to rely upon the said version of
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12.

13.

PW 8, the doctor, scientific examination of the prosecutrix such as ossification test
to ascertain the exact age should have been conducted which was not done in the
present case and, therefore, merely based on the opinion of PW 8, the age of the
prosecutrix could not be acted upon.

We can also in this connection make reference to a statutory provision contained in
the Juvenile Justice (Care and Protection of Children) Rules, 2007, where under Rule
12, the procedure to be followed in determining the age of a juvenile has been set
out. We can usefully refer to the said provision in this context, inasmuch as under
Rule 12(3) of the said Rules, it is stated that: “12. (3) In every case concerning a child
or juvenile in conflict with law, the age determination inquiry shall be conducted by
the court or the Board or, as the case may be, by the Committee by seeking evidence
by obtaining— (a) (i) the matriculation or equivalent certificates, if available; and in
the absence whereof; (ii) the date of birth certificate from the school (other than a
play school) first attended; and in the absence whereof; (iii) the birth certificate given
by a corporation or a municipal authority or a Panchayat;” Under Rule 12(3)(b), it is
specifically provided that only in the absence of alternative methods described under
Rules 12(3)(a)(i) to (iii), the medical opinion can be sought for. In the light of such a
statutory rule prevailing for ascertainment of the age of a juvenile, in our considered
opinion, the same yardstick can be rightly followed by the courts for the purpose of
ascertaining the age of a victim as well.

In the light of our above reasoning, in the case on hand, there were certificates issued
by the school in which the prosecutrix did her Vth standard and in the school leaving
certificate issued by the said school under Exhibit 54, the date of birth of the prosecutrix
has been clearly noted as 20-5-1990, and this document was also proved by PW 11.
Apart from that the transfer certificate as well as the admission form maintained
by the Primary School, Latur, where the prosecutrix had her initial education, also
confirmed the date of birth as 20-5-1990. The reliance placed upon the said evidence
by the courts below to arrive at the age of the prosecutrix to hold that the prosecutrix
was below 18 years of age at the time of the occurrence was perfectly justified and we
do not find any good grounds to interfere with the same.

8. Jabbar v. State 2018 SCC Online Delhi 9327

The court relied on ADHAR card for determining the age of the prosecutrix “We have
perused the Aadhar Card (Ex.PW-11/H) and find that, in the said Card, the age of ‘S’ is,
indeed, reflected as six years. We may also note that the veracity of the said Aadhar Card
has not been questioned by the defence, at any stage of proceedings.”

The sexual offences which are recognized under the POCSO Act and their punishment

Penetrative and aggravated penetrative sexual assault, sexual and aggravated sexual assault,
sexual harassment, and child harassment including using of child for pornographic purposes are
the five offences against children that are covered by this act. This act envisages punishing even
for abetment or for an attempt to commit the offences defined in the act. It recognizes that the
intent to commit an offence, even when unsuccessful needs to be penalized. The punishment
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for the attempt to commit is up to half the punishment prescribed for the commission of the

offence and the various penal provisions in the act may be summarised in a tabular form for easy

reference as below:

Relevant
Description of offences | sections Under | Minimum sentence Maximum sentence
POCSO
Penetrative sexual assault | Sec-4 Seven years Imprisonment for life
A ted Penetrati
iy EEEYE 1 Sec6 Ten years (R/1) Imprisonment for life
sexual assault
Sexual assault Sec-8 ‘Three years Five years
Aggravated sexual assault | Sec-10 Five years Seven years
Sexual harassment See-12 Three years
5 years & up to 7 years
Sec-14(1
eFiiL) for subsequent offence
Sec-14(2 Ti Impri t for lifs
Using Child for c-14(2) Sl - e
) Regorouslmprisonment
pornographic purposes | Sec-14(3) )
for life
Sec-14(4) Six years Eight years
Sec-14(5) Eight years Ten years
St f hie
arage c,' pomlog;rap_ Sec-15 Three years & /or Fine
material involving child
Abatement of offence Sec- 17 Provided for the offence
Attempt t it
R i Sec-18 Half of the longest term
offence
Failure to Report or Sec2] 6 Months to 1 year &/or
Record Complaint i Fine
False Complaint or False & Months to 1 year &/or
) Sec-22 )
Information Fine

All the above offences shall be punished with imprisonment for either description but aggravated
penetrative sexual assault shall be punished with rigorous imprisonment. Imprisonment for life is
always rigorous imprisonment. All the above offences shall also be liable to fine if not otherwise
provided. Section 42 and 42 A provides that if the same act is an offence under IPC the stringent
punishment of the two shall be awarded as the act is though overriding but not in derogation.

There are five types of sexual offences against children defined under Chapter Il of POCSO Act.

These are:

1
2
3
4.
5
6

Penetrative sexual assault; (Sections 3)

Aggravated penetrative sexual assault; (Sections 5)
Sexual assault; (Sections 7)

Aggravated sexual assault; (Sections 9),

and Sexual harassment (Sections 11)

Using a child for pornographic purposes such as representation of the sexual organ of a
child, usage of a child engaged in real or stimulated sexual acts, the indecent or obscene
representation of a child is an offence under POCSO Act and is punishable (Section 13)

Abetment of an offence or an attempt to commit an offence is also punishable under the
Act. (Section 16)
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9. Persons with the mental age of a child do not fall within the purview of POCSO, holds SC

In the case of Era v. State of NCT of Delhi, the Supreme Court has held that an adult person
with the mental age of a child cannot be treated as a victim under the Protection of
Children from Sexual Offences Act. In this case, the victim/survivor aged 38 years had the
mental age of a 6-8 year old child, and it was argued that the person accused of physically
assaulting her must also be booked under POCSO Act, not only to recognize the severity
of the offence committed by him, but also to ensure that the provisions of child-friendly
procedural safeguards could be utilized by her, and to enable her to seek compensation
under the POCSO Act. This appeal was dismissed by the Supreme Court on the ground that
the language of the Act was clear, and its scope could not be unduly widened by the Court,
as that would amount to judicial legislation.

Eera v. State (Govt. of NCT of Delhi), 2017 SCC Online SC 787, 21-07-2017.
Special Courts under POCSO

A Special Court is a court to be set up under section 28 of the POCSO Act for providing speedy trial
and to try the case in a child friendly atmosphere.

JJ Act, 2015, Section2(15) defines the term “child-friendly” to mean “any behaviour, conduct,
practice, process, attitude, environment or treatment that is humane, considerate and in the best
interest of the child.” This Act provides for setting up of institutional mechanisms to adjudicate
and provide services to children in a comprehensive and holistic manner. It also specifies certain
offences against children.

The Preamble of JJ Act, 2015 highlights the objectives of a ‘child-friendly’ approach and ‘best
interest of the child’ principle in their care, protection, development, treatment, and social re-
integration. The Principles underlined in Section 3, JJ Act, 2015, for guiding the juvenile justice
system are as follows —

o Principle of presumption of innocence — Any child, who is a ‘child in conflict with law’ shall
be presumed to be innocent of any mala fide or criminal intent up to the age of eighteen
years.

o Principle of dignity and worth — All children, whether a child victim or a child in conflict with

law shall be treated with equal dignity by the police, without showing any bias or prejudice,
towards the situation that the child is facing. For example, a child seen begging on the road
junction cannot be treated as a ‘beggar’ at par with an adult. The child shall be treated as a
person who was made to beg by somebody.

o Principle of participation — The police shall hear the child and pay due respect to the wishes
of the child — such as, when the child wants the police interview to discontinue, or the child
expresses a desire to go home instead of to a Child Care Institution. Having heard the child’s
views, the police should take them consideration in the totality of the situation and take
decisions accordingly, with due regard to the age and maturity of the child. For example, a
trafficked child or a child subjected to sexual abuse may change his statement a few times,
depending on its capacity to recall the events. This is natural and cannot be construed as
concoction or ‘padding’ as one would attribute to an adult victim.
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Principle of best interest — “All decisions regarding the child shall be based on the primary
consideration that they are in the best interest of the child and to help the child to develop
full potential.”The child, and the child alone should be the focal point of all decision making,
vis-a-vis the other adults who might be affected by those decisions. For example, the police
cannot insist on the institutionalization of a child victim of a sexual offence only because
her family members may pressurize her to turn hostile. This is because separating her from
her family when she has undergone abuse and needs their support may not be in her best
interest. Separation, may however, be considered by the Child Welfare Committee (CWC)
where the perpetrator is a family member.

Principle of family responsibility — The primary responsibility of care, nurture and protection
of the child shall be that of the biological family or adoptive or foster parents, as the case
may be. For instance, if a child begging on the street is living with the parents/ relatives
who also work on the street, it may probably not be prudent to separate and immediately
produce the child before the CWC. Action in this case could also involve an NGO who could
counsel the family and take the child off the street from begging and into a school, whilst
continuing to live with the family.

Principle of safety — “All measures shall be taken to ensure that the child is safe and is not
subjected to any harm, abuse or maltreatment while in contact with the care and protection
system, and thereafter.” Children are sometimes re-victimised in the child care institutions
by the staff, or by other senior children. The police should ensure the child’s safety, within
this care and protection system. It would also entail ensuring their safety and protection
from the accused during an on-going investigation or trial.

Positive measures — “All resources are to be mobilised including those of family and
community, for promoting the well-being, facilitating development of identity and providing
an inclusive and enabling environment, to reduce vulnerabilities of children and the need
for intervention under this Act.” Through community policing, by mapping the vulnerable
populations and communities within cities, towns and villages, the police can prevent the
occurrences of crimes against children and also of children committing offences.

Principle of non-stigmatizing semantics — “Adversarial or accusatory words are not to be
used in the processes pertaining to a child.” During interviewing a child victim, especially
in cases of sexual offences, the police should not use language that attributes blame to
the child for the crime. Similarly, when a child is alleged to have committed an offence,
the police should not use language which, labels the child as a criminal. For example, a
child rescued from a brothel can never be called a “child prostitute” as she was never one,
whereas the fact is that she has been prostituted and victimized.

Principle of non-waiver of rights — The child should get the benefit of all provisions of the
JJ Act, and other fundamental rights as laid down in the Constitution. No authority, which
is statutorily bound to take a decision for the child, can claim that these procedures need
not be undertaken or be deemed to have been waived either by the child/ or the family/
guardians.
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o Principle of equality and non-discrimination — There shall be no discrimination by the police
against a child on any grounds including sex, caste, ethnicity, place of birth, disability and
equality of access, opportunity and treatment shall be provided to every child. For instance,
the police should not automatically assume that a child from a rich family would be more
intelligent and can participate in the justice process, but a child who lives with the parents
on the street, need not be asked for his/ her opinion with respect to decisions affecting the
child.

o Principle of right to privacy and confidentiality — The police should for instance, ensure that
the child’s identity is never disclosed to the media, by the media or by anyone so as to
identify the child — either as a victim or as a child in conflict with the law. The police should
also maintain the confidentiality of their records with respect to processes under the JJ Act,
for every child.

o Principle of institutionalization as a measure of last resort — Although it is for the CWC or
the Juvenile Justice Board ( JJB) to order for institutionalization of the child brought before
them, the police may also remember that taking the child away from the family and placing
it in an institution may not always be the best course of action.

J Principle of repatriation and restoration — Again, this is a point to be decided by the CWC or
the JIB respectively, and is the ultimate responsibility of the Child Care Institution where the
child is staying, but the police should be aware of this principle that the child has a right to
be re-united with his/ her family at the earliest, if it is in the best interest of the child.

o Principle of fresh start — All past records of any child under the Juvenile Justice system should
be erased except in special circumstances, as is provided for under the law. The police should
not disclose records of children for character certificates in cases that are closed or disposed
of.

o Principle of diversion — Measures for dealing with children in conflict with law without
resorting to judicial proceedings are to be promoted by the JIB, unless it is in the best interest
of the child or the society as a whole.

o Principles of natural justice — Basic procedural standards of fairness shall be adhered to,
including the right to a fair hearing, rule against bias and the right to review, by all persons or
bodies, acting in a judicial capacity under this Act. The Juvenile Justice Model Rules of 2016
provides that non-compliance with the Act and the Rules by any officer/institution, statutory
body, etc., can invite action by the State Government against such officer/institution,
statutory body etc., after due inquiry and simultaneously make alternative arrangements
for discharge of functions for effective implementation of the Act (Rule 93).

Norms of a Child-friendly Trial

A parent or guardian should accompany the child at all times. In case they are accused of the
offence against the child, another suitable person chosen by the child, or a representative of a
fit institution as defined in the JJ Act, 2015, or a Support Person appointed by a CWC or a court
should accompany the child.
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Where the parents or guardians or someone living in the same shared house is the perpetrator or

are involved in the commission of an offence or the child is living at a place where there is a risk of
further trauma, the child should be produced before the CWC and the CWC may direct the child
to be taken out of their custody or care, or out of such situation. In the context of a sexual offence

against a child, the decision to take the child out of the custody of a parent, guardian, or childcare
institution can be taken only by the Child Welfare Committee as per the provisions of Rule 4(3)
and 4(4) of POCSO Rules. Courts before whom such children are produced should direct the police
to present the child before the jurisdictional CWC.

Age determination must be conducted as per the procedures laid out in Section 94, JJ Act,
2015.

The language used in the court must be familiar to the child and where needed translators,
interpreters, and special educators must be made available.

The court must ensure beforehand that the child is capable of giving a voluntary statement.

No statement of the child should be disregarded as evidence in the trial solely on the basis
of the age of the child.

Images or statements admissible in the interview of the child should not be detrimental to
the mental or physical well-being of the child.

Length and questions admissible at the interview should not be taxing and must be suitable
to the attention span of the child.

In case of young children, or otherwise incapacitated child, alternative methods of interaction
and evidence collection that is less intimidating to be adopted.

The Court should ensure that at no stage during trial, the child comes face to face with the
accused.

Special permission from school and arrangement for remedial classes for days lost to be
ensured by the school authorities.

Identity of the child should be protected from the media
Roles of Special Court under POCSO Act during the trial

Child-friendly atmosphere

Special Courts should create a child-friendly atmosphere by allowing a family member,
guardian, friend, or relative whom the child trusts or has confidence in to be present.
(Section 33(4), POCSO Act).

They should ensure that the child is not repeatedly called to testify in court.(Section 33(5),
POCSO Act)

They should ensure that identity of the child is not disclosed at any time during investigation
or trial unless the disclosure is in the interest of the child. Reasons should be recorded in
writing if disclosure is allowed. (Section 33(7), POCSO Act)
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o Special Courts should determine the age of the child when the question arises before the
court and adhere to the provisions of the JJ Act, 2015 on age-determination.(Section 34(2),
POCSO Act)

o They should ensure that the child is not exposed to the accused at the time of recording the
evidence and that the accused is able to hear the statement of the child and communicate
with his advocate. Video conferencing, single visibility mirrors, curtains, or any other device
should be used to facilitate this.(Section 36, POCSO Act)

o They should conduct the trial in camera and in the presence of parents of the child or any
other person in whom the child has trust or confidence. (Section 37, POCSO Act)

o Special Courts should examine the child in a place other than the courtroom if the situation
requires it.(Section 37, POCSO Act)

o The Special Court shall complete the trial within a period of one year from the date of taking
cognizance of the offence (Section 35). The apex court has issued guidelines in the case of
Alakh Alok Srivastava v. Union of India and Ors. 2018 SCC Online SC 478 in following words:

24. It is submitted by Mr. Srivastava that in both the States, the cases are pending at the evidence
stage beyond one year. We are absolutely conscious that Section 35(2) of the Act says “as far as
possible”. Be that as it may, regard being had to the spirit of the Act, we think it appropriate to
issue the following directions:— (i) The High Courts shall ensure that the cases registered under
the POCSO Act are tried and disposed of by the Special Courts and the presiding officers of the said
courts are sensitized in the matters of child protection and psychological response. (ii) The Special
Courts, as conceived, be established, if not already done, and be assigned the responsibility to deal
with the cases under the POCSO Act. (iii) The instructions should be issued to the Special Courts to
fast track the cases by not granting unnecessary adjournments and following the procedure laid
down in the POCSO Act and thus complete the trial in a time-bound manner or within a specific
time frame under the Act. (iv) The Chief Justices of the High Courts are requested to constitute a
Committee of three Judges to regulate and monitor the progress of the trials under the POCSO
Act. The High Courts where three Judges are not available the Chief Justices of the said courts shall
constitute one Judge Committee. (v) The Director General of Police or the officer of equivalent
rank of the States shall constitute a Special Task Force which shall ensure that the investigation
is properly conducted and witnesses are produced on the dates fixed before the trial courts. (vi)
Adequate steps shall be taken by the High Courts to provide child friendly atmosphere in the Special
Courts keeping in view the provisions of the POCSO Act so that the spirit of the Act is observed.”

Procedures of the Special Court

Under the POCSO Act Section 28(1), the State Government in consultation with the Chief Justice
of the High Court, should designate a Sessions Court to be a Special Court in every district to try
offences under the Act. As per the provisions contained in POCSO Act, Section 28(2) the Special
Court can try offences under the POCSO Act and offences with which the accused is charged under
the I.P.C. at the same trial.

Cognizance and Disposal
Special Courts can take cognizance directly without committal.(Section 33(1), POCSO Act). The
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police should thus submit the charge-sheet to the Special Court under the POCSO Act. They must
record the evidence of the child within 30 days of taking cognizance and record reasons for the
delay.(Section 35(1), POCSO Act)

They must complete the trial within one year of taking cognizance, as far as possible.(Section
35(2), POCSO Act.

How to Ascertain if a Child Witness Understands the Difference between Truth and Lie

In State v. Sujeet Kumar 2014 SCC Online Del 1952, the Delhi High Court was critical of the
inappropriate questions posed by a Magistrate to assess the competence of a two-and-a-half
year old child victim of a brutal rape before recording her statement under Section 164, Cr. P.C. It
found the questions to the child about the school she went to and the class she studied in highly
inappropriate as the child lived in a slum and did not attend any school. The Magistrate then asked
her if she understood the term “truth” and the difference between truth and lie. The High Court
observed: “How could a two and half year old child explain the meaning of word “truth” and
state difference between truth and lie. It is very difficult, even for adults, to respond to abstract
questions asking them to explain the conceptual difference between truth and lie. What to talk of
a two and half year old child.”

The Delhi High Court cited an article “Child Witness Competency: When Should the Issue be
Raised” and highlighted the key points as follows—

J Asking, "What does it mean to tell the truth?" and "What does it mean to tell a lie?" are
more developmentally appropriate for young children than asking, "What is the difference
between the truth and a lie?

J Very young children often are unable to answer even these easier questions in a narrative
form due to their underdeveloped language skills. Situationally relevant multiple-choice
questions can be posed to assess the child’s competency.

J Examples of such questions are:
* If | told your mom that you just yelled at me, would that be the truth or a lie?
* If you told your mom that | hit you, would that be the truth or a lie?

* If you told your teacher that something bad happened to you, but it really didn't
happen-you were making it up-would you be telling the truth or a lie?

J Competent children should be able to consistently provide correct answers to these multiple-
choice questions

Presumptions under the POCSO Act

The POCSO Act provides for two presumptions — presumption asto certain offences(Section 29) and
presumption of culpable mental state (Section 30). A person prosecuted for committing, abetting
or attempting to commit penetrative sexual assault, aggravated penetrative sexual assault, sexual
assault, or aggravated sexual assault will be presumed to have committed the offence unless the
contrary is proved. If an offence requires presence of a culpable mental state, the Special Court
should presume its existence and the burden is on the defence to establish that the accused
did not have the mental state. The phrase “culpable mental state” includes “intention, motive,
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knowledge of a fact and the belief in, or reason to believe, a fact” as per the Explanation to Section

30, POCSO Act The offences of sexual assault, aggravated sexual assault, and sexual harassment
require the presence of sexual intent. The presumption of culpable mental state can be applied to
these offences.

Questioning Children

Special Courts should ensure that the Special Public Prosecutor and defence lawyer do not
guestion the child directly. The questions to be put to the child have to be communicated to
the Special Court, who should put the questions to the child.(Section 33(2), POCSO Act)

They should permit frequent breaks to the child during trial, if necessary. (Section 33(3),
POCSO Act)

They should not allow aggressive questioning or character assassination of the child and
ensure that dignity is maintained (Section 33(6), POCSO Act)

Special Courts should take the assistance, if necessary, of a qualified and experienced
translator or interpreter on payment of prescribed fees when recording the statement of a
child. (Section 38(1), POCSO Act).

They should take the assistance, if necessary, of a qualified and experienced special educator
or person familiar with the manner of communication of the child or an expert, when
recording the statement of a child with mental or physical disability.(Section 38(2), POCSO
Act)

Sexual offences which may relate to children under the IPC along with the offence under the
POCSO Act are:
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Outraging the modesty of a woman, which entails the assault or use of criminal force with
the intention to outrage or knowing it to be likely that her modesty will be outraged. (Section
354) e Sexual harassment, which includes unwelcome physical contact and advances and
explicit sexual overtures, demand or request for sexual favours, showing pornography
against will of a woman, or making sexually coloured remarks by a man. (Section 354-A)

Using criminal force with intent to disrobe a woman or compel her to be naked and the
abetment of such an act. (Section 354-B)

Voyeurism which criminalizes the following acts by a man — watching, capturing, or
disseminating the image of a woman engaging in a private act where her genitals, posterior
or breasts are exposed or covered only in underwear or where the victim is using a lavatory
or doing a sexual act that is not ordinarily done in public, and where she would usually
expect not being observed. (Section 354-C)

Stalking which entails following, contacting, or attempting to contact a woman by a man to
foster personal interaction repeatedly despite a clear indication of disinterest by the woman
or monitoring the use of internet, email or any other form of electronic communication.
(Section 354-D)
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Kidnapping, abducting or inducing woman to compel her marriage against her well, or so
that she may be forced or seduced to illicit intercourse, or knowing it is likely that she will be
forced or seduced to illicit intercourse. (Section 366)

Procuration of a minor girl which entails inducing a girl below 18 years to go from any place
or do any act with the intent that she may be or knowing that it is likely that she will be
forced or seduced to illicit intercourse with another person. (Section 366-A)

Importation of a girl below 21 years from a foreign country or from Jammu & Kashmir with
the intent that she may be or knowing it to be likely that she will be forced or seduced to
illicit intercourse with another person. (Section 366-B)

Trafficking which entails recruitment, transportation, harbouring, transferring, or receiving
a person for the purpose of exploitation by using threats, force or any form of coercion,
abduction, practicing fraud or deception, abuse of power, or inducement including the giving
or receiving of payments or benefits to achieve consent of the person having control over
the person trafficked. (Section 370) This provision is gender neutral vis-a-vis the offender
and the victim. For details, please refer to Chapter 2.

Rape by a man of woman below 18 years, with or without her consent. (Section 375) The
Criminal Law (Amendment) Act, 2013 has expanded the concept of penetration and rape
now includes penetration of the penis, to any extent, into the vagina, mouth, urethra or
anus of woman; inserting, to any extent, any object or body party other than the penis,
into the vagina, urethra or anus of a woman; manipulating any body part of woman so as
to cause penetration into the vagina, urethra, anus, or any part of the body of a woman;
application of the mouth to the vagina, anus or urethra of the woman. Making the woman
do any of the above acts with the man or any other person will fall under the ambit of rape if
any of the seven descriptions under Section 375, IPC are met. In the context of the girl child,
the sixth description which states “With or without her consent, when she is under eighteen
years of age” will apply.

Causingdeath or resulting in persistent vegetative state of awoman during rape or aggravated
rape. (Section 376-A)

Sexual intercourse by husband upon his wife during separation without her consent. (Section
376- B)

Sexual intercourse by a person in authority or fiduciary relationship, public servant, or
superintendent of a custodial institution, or management or staff of a hospital who abuses
the authority to induce or seduce any woman under his custody or charge or present in the
premises to have sexual intercourse with him. (Section 376-C)

Gang rape i.e., rape by one or more persons constituting a group or acting in furtherance of
a common intention. (Section 376-D)

The following grounds constitute aggravated rape under the IPC:

Rape on a woman below the age of 16 years; IPC, Section 376(2)(i) .

Rape on a woman suffering from mental or physical disability;IPC, Section 376(2)(l).
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Rape by a relative, guardian, teacher, or person in a position of trust or authority;IPC, Section
376(2) (f).

Rape by a person on the management or staff of a jail, remand home, place of custody,
women’s or children’s institution on any inmate within that institution; IPC, Section 376(2)
(d).  Rape by a person on the management or staff of hospital on a woman in the hospital;
IPC, Section 376(2)(e)

Rape by a person in a position of control or dominance over the woman; IPC, Section 376(2)
(k).

Rape by a police officer within the limits of the police station, premises of any station house,
or on a woman in his or his subordinate officer’s custody; IPC, Section 376(2)(a) by a public
servant on a woman in his or his subordinate officer’s custody IPC, Section 376(2)(b); by a
member of the armed forces in the area in which he is deployed IPC, Section 376(2)(c);

Rape committed during communal or sectarian violence IPC, Section 376(2)(g);
Rape committed on a woman knowing her to be pregnant IPC, Section 376(2)(h);

Causing grievous bodily harm, maiming, disfiguring or endangering the life of a woman IPC,
Section 376(2)(m);

Repeatedly raping the same woman IPC, Section 376(2)(n);
Facilitation of Recording of Statement under Section 164, Cr.P.C., by the Magistrate

The POCSO Act does not mandate that a statement under Section 164, Cr.P.C. be recorded in
every case. However, pursuant to the Criminal Law (Amendment) Act, 2013, Section 164(5-
A)(a), the statement of victim against whom offences has been committed under Sections
354, 354-A, 354-B, 354-C, 354- D, 376(1), 376(2), 376-A, 376-B, 376-C, 376-D, 376-E or 509
of the IPC shall be recorded by a Judicial Magistrate. As per the provisions of Section 164(5-
A)(a) Cr.P.C.,The statement should be recorded as soon as the commission is brought to the
notice of the police. In cases of rape, the |0 should take the victim within 24 hours to any
Metropolitan/preferably Judicial Magistrate for recording the 164 statement and preferably
to a Lady Magistrate (State of Karnataka v. Shivanna, (2014) 8 SCC 913.)

Child victim to be brought immediately: In case of sexual offences under the IPC, the 10
should bring the child victim to the Magistrate immediately. [Section 164(5-A)(a)] In cases of
rape, the 10 should take the victim within 24 hours to any Metropolitan/preferably Judicial
Magistrate for recording the 164 statement.

Reasons for delay: The reasons for delay in bringing the victim of rape within 24 hours should
be recorded in the case diary and the copy of the same should be handed to the Magistrate.
For instance, if the child is traumatized or in no state to be physically taken for the 164
statement, this reason should be cited to the Magistrate to explain the delay.

Medical examination report: The 10 should also hand over to the Magistrate a copy of the
medical examination report.

Unavailability of lady Magistrate: The POCSO Act does not mandate that the child should be
taken to a lady Magistrate. The Supreme Court has also indicated that this is a preference
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and not a mandatory requirement. The priority should be on ensuring that the statement is
recorded at the earliest. If a lady Magistrate is unavailable, the 10 should not delay matters
and take the child to any Metropolitan or preferably Judicial Magistrate.

Some Important Terminologies
Some important terminologies that will help us understand Sexual Offences against children are:

Incest: The term incest means a forbidden sexual relationship between close relatives in a family,
e.g. between brother and sister or parent and child. As per Section 5 (n) of the POCSO Act, whoever
being a relative of the child through blood or adoption or marriage or guardianship or in foster
care or having a domestic relationship with a parent of the child or who is living in the same or
shared household with the child, commits penetrative sexual assault on such child, is punishable
for aggravated penetrative sexual assault with rigorous imprisonment, which shall not be less than
ten years but which may extend to imprisonment for life and shall also be liable to fine (Section 6)

Shared household: means a household where the person charged with the offence lives or has
lived at any time in a domestic relationship with the child [Section 2 (k)]. However, cases involving
sexual offences against children by close family members are difficult and tricky to handle. The
following are as some of the factors that need considering when dealing with cases of incest:- The
accused may be the sole breadwinner of the household. In such cases, incarcerating the person
may put the family in financial stress and leave them vulnerable. Families are therefore, reluctant
to report such matters to the police. Other family members tend to disbelieve the child and refuse
to co-operate with the case. They may side with the accused and put pressure on the child to
retract his/ her story or become uncooperative in the case. The child has extremely conflicting
feelings about the abuser. This results in delayed reporting of cases. It has also been observed that
the child’s home is no longer a secure space for them.

Commercial Sexual Exploitation of Children (CSEC): Commercial sexual exploitation of children is
defined as the “sexual abuse by the adult along with remuneration in cash or kind to the child or a
third person or persons”. It is a process through which the child is treated as a sexual object and as
a commercial object. The main forms of CSEC are child prostitution (including child sex tourism),
child sexual abuse images and trafficking of children for sexual purposes.

Child Sex Tourism: Child sex tourism is the sexual exploitation of children by a person or persons
who travel from their home district or home country in order to have sexual contact with children.
Child sex tourists would be domestic travellers or they can be international tourists. It often
involves the use of accommodation, transportation and other tourism-related services that
facilitate contact with children and enable the perpetrator to remain fairly inconspicuous in the
surrounding population and environment. Child sex tourism involves the exchange of cash, clothes,
food or some other form of consideration to a child or to a third party for sexual contact. Child Sex
Tourists may be married or single, male or female (though the majority are male), foreign or local,
wealthy or budget tourists or from a high socio-economic or even disadvantaged background.
Although they have no distinguishing physical features, patterns of social behaviour or particular
mannerisms, it is possible to separate them into three distinct categories:

53




Effective Implementation of Protection of Children from Sexual Offences (POCSO) Act 2012

o Situational Child Sex Tourist: The situational child sex offender abuses children by way of
experimentation or through the anonymity and impunity afforded by virtue of being a
tourist.

. Preferential Child Sex Tourist: The preferential child sex tourist displays an active sexual
preference for children, mostly pubescent and adolescent.

o Paedophile: The paedophile manifests an exclusive sexual inclination for pre-pubescent
children.

Child Sexual Abuse Imagery and Online Sexual Abuse: Child Sexual Abuse Imagery is any visual
depiction of sexually explicit conduct involving a minor (child under 18 years of age). Visual
depictions include photographs, videos, digital or computer generated image, production,
distribution, possession and even seeking Child Sexual Images are illegal. (Section 67 (B)((b) of the
Information Technology Act, 2000 and Sections 13/14 of the POCSIO Act, 2012).

Online abuse is any type of abuse that happens on the web, whether through social networks,
playing online games or using mobile phones. Children and young people may experience cyber
bullying, grooming, sexual abuse, sexual exploitation or emotional abuse. Children can be at risk
of online abuse from people they know, as well as from strangers. Online abuse may be part of
abuse that is taking place in the real world (for example bullying or grooming) or, it may be that
the abuse only happens online (for example persuading children to take part in sexual activity
online). Children may feel like there is no escape from online abuse — abusers can contact them at
any time of the day or night, the abuse can come into safe places like their bedrooms, and images
and videos can be stored and shared with other people.

Compensation

Special Courts should direct payment of compensation (interim and final) for physical or mental
trauma caused to the child or for the child’s immediate rehabilitation.They should determine
guantum and direct the State Government to pay the compensation within 30 days. (Section
33(8), POCSO Act read with Rule 7, POCSO Rules)

In order for the Special Court to order for interim or final compensation, it is not pre-requisite
for the child to file an application. The Special Court may order on his/her own accord where it is
found to be appropriate.

A record of conviction is not mandatory for the provision of compensation. Where the Special
Court is satisfied that a child has been a victim of sexual abuse, the judge may direct compensation
to be paid in cases where the accused has been acquitted or even in cases where the accused has
not identified or traced POCSO Rules, Rule 7(2) Interim compensation can be paid at any stage and
is not linked to the child’s testimony.

The compensation ordered must be disbursed by the State Government within 30 days from the
order POCSO Rules, Rule 7(4) and 7(5) The State Government may pay the sum from the Victims
Compensation Fund or any other scheme or fund which has been established under section 357A
of the Code of Criminal Procedure.

The quantum of compensation is not specified in the POCSO Act and it is based on the discretion
of the judge deciding the matter. The POCSO Rules provides that while deciding the quantum of
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compensation, the judge must take into consideration the type, nature and severity of abuse,
the extent of physical and mental harm caused to the child, expenditure incurred for medical
treatment for physical and/or mental health, financial condition of the child, etc. POCSO Rules,
Rule 7(3)

Support Persons

They should recognize the support persons appointed by the CWC or the family directly and allow
them to be present during the child’s evidence. They should also allow them to also convey the
child’s questions and fears about the evidence recording process. (Rule 4(8), POCSO Rules)

Legal Counsel on Behalf of Victim

Special Courts should recognize the right of the child to take assistance of a legal practitioner.
(Section 40, POCSO Act)

Significant Court Rulings
1. Oninstitution of F.I.R
LalitaKumari v. Govt. of U.P. and Ors.,AIR 2014 SC 187
The following directions were laid down by a Constitutional Bench of the Supreme Court:

(i)  Registration of FIR is mandatory under Section 154 of the Code, if the information
discloses commission of a cognizable offence and no preliminary inquiry is permissible
in such a situation.

(i)  If the information received does not disclose a cognizable offence but indicates the
necessity for an inquiry, a preliminary inquiry may be conducted only to ascertain
whether cognizable offence is disclosed or not.

(iii)  If the inquiry discloses the commission of a cognizable offence, the FIR must be
registered. In cases where preliminary inquiry ends in closing the complaint, a copy of
the entry of such closure must be supplied to the informant forthwith and not later
than one week. It must disclose reasons in brief for closing the complaint and not
proceeding further.

(iv) The police officer cannot avoid its duty of registering offence if cognizable offence is
disclosed. Action must be taken against erring officers who do not register the FIR if
information received by him discloses a cognizable offence.

(v)  The scope of preliminary inquiry is not to verify the veracity or otherwise of the
information received but only to ascertain whether the information reveals any
cognizable offence.

(vi) Asto what type and in which cases preliminary inquiry is to be conducted will depend
on the facts and circumstances of each case. The category of cases in which preliminary
inquiry may be made are as under:

(a)  Matrimonial disputes/family disputes

(b)  Commercial offences
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(c) Medical negligence cases
(d)  Corruption cases

(e) Cases where there is abnormal delay/laches in initiating criminal prosecution,
for example, over 3 months delay in reporting the matter without satisfactorily
explaining the reasons for delay.

The aforesaid are only illustrations and not exhaustive of all conditions which may
warrant preliminary inquiry.

(vii) While ensuring and protecting the rights of the accused and the complainant, a
preliminary inquiry should be made time bound and in any case it should not exceed
fifteen days generally and in exceptional cases, by giving adequate reasons, six weeks
time is provided. The fact of such delay and the causes of it must be reflected in the
General Diary entry.

(viii) Since the General Diary/Station Diary/Daily Diary is the record of all information
received in a police station, we direct that all information relating to cognizable
offences, whether resulting in registration of FIR or leading to an inquiry, must be
mandatorily and meticulously reflected in the said Diary and the decision to conduct
a preliminary inquiry must also be reflected, as mentioned above.

Role of the Police in investigation and facilitating statement under Section 164, Cr.P.C
State of Karnataka v. Shivanna @ TarkariShivanna (2014) 8 SCC 913:

Fast track procedures and Trial By Fast Track Courts Scheme - In cases of rape, 10 should
take the victim immediately, as far as possible, to the nearest lady Metropolitan/preferably
lady Judicial Magistrate for recording the statement under Section 164, Cr.P.C. The 10 should
record the date and time at which he learn about the commission of rape and the date
and time at which the victim was taken to the Magistrate. Reasons for delay exceeding 24
hours should be recorded in the case diary and a copy should be handed to the Magistrate
along with a copy of the medical examination report. The directions of the Apex may be
reproduced as follows:

10. On considering the same, we have accepted the suggestion offered by the learned
counsel who appeared before us and hence exercising powers under Article 142 of
the Constitution, we are pleased to issue interim directions in the form of mandamus
to all the Police Stations-in-Charge in the entire country to follow the directions of this
Court which are as follows:

“10.1 Upon receipt of information relating to the commission of offence of rape, the
investigating officer shall make immediate steps to take the victim to any Metropolitan/
preferably Judicial Magistrate for the purpose of recording her statement under
Section 164 CrPC. A copy of the statement under Section 164 CrPC should be handed
over to the investigating officer immediately with a specific direction that the contents
of such statement under Section 164 CrPC should not be disclosed to any person till
chargesheet/report under Section 173 CrPC is filed.
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10.2 The investigating officer shall as far as possible take the victim to the nearest Lady
Metropolitan/preferably Lady Judicial Magistrate.

10.3 The investigating officer shall record specifically the date and the time at which he
learnt about the commission of the offence of rape and the date and time at which he
took the victim to the Metropolitan/preferably Lady Judicial Magistrate as aforesaid.

10.4 If there is any delay exceeding 24 hours in taking the victim to the Magistrate, the
investigating officer should record the reasons for the same in the case diary and hand
over a copy of the same to the Magistrate.

10.5 Medical examination of the victim: Section 164-A CrPC inserted by Act 25 of 2005
in CrPC imposes an obligation on the part of investigating officer to get the victim
of the rape immediately medically examined. A copy of the report of such medical
examination should be immediately handed over to the Magistrate who records the
statement of the victim under Section 164 CrPC.

Jurisdiction of Special Courts

Kum.Shraddha Meghshyam Velhal v. State of Maharashtra, Cr. W. P. No0.354/. 2013: In cases
under the POCSO Act, police officers should produce the accused for remand before the
Children’s Court and not before the Magistrates Court. Prasad v. State of Kerala, (2013) 2 KLT
942: The POCSO Act does not prevent Magistrates from ordering first remand of an accused
under the Act, since Section 167, Cr.P.C. allows it. However, subsequent remand orders or
bail applications should be made only before the Special Court under the POCSO Act.

Nature of Offences under the POCSO Act

Santosh Kumar Mandal v.State, Bail Appln No. 1763/2016, Delhi High Court (28 September
2016): “Considering the gravity of the offences and the special mechanism provided under
POCSO Act to hold that the offences are bailable though cognizable and would fall in category
3 would be rendering an interpretation to the classification provided in second part of First
Schedule of Cr.P.C contrary to the object of the special enactment. Thus offences punishable
under POCSO Act including Section 12 are cognizable and non-bailable offences.”

Rape is non-compoundable

Shimbhu v. State of Haryana, (2013) 10 SCALE 595: “Rape is a non-compoundable offence
and it is an offence against the society and is not a matter to be left for the parties to
compromise and settle.”

Use of Two-finger test unconstitutional

Lillu v. State of Haryana, AIR 2013 SC 1784:In this case, the Supreme Court held that the
“two finger test and its interpretation violates the right of rape survivors to privacy, physical
and mental integrity and dignity.”

Credibility of testimony of rape victims and child witnesses

State of Punjab v. Gurmit Singh, (1996) 2 SCC 384: “Corroborative evidence is not an
imperative component of judicial credence in every case of rape. It must not be over-looked
that a woman or a girl subjected to sexual assault is not an accomplice to the crime but is a
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victim of another persons' lust and it is improper and undesirable to test her evidence with
a certain amount of suspicion, treating her as if she were an accomplice.”

Dattu Ramrao Sakhare v. State of Maharashtra, (1997) 5 SCC 341: “A child witness if found
competent to depose to the facts and reliable one such evidence could be the basis of
conviction. In witness can be considered under Section 118 of the Evidence Act provided
that such witness is able to understand the questions and able to give rational answers
thereof. The evidence of a child witness and credibility thereof would depend upon the
circumstances of each case. The only precaution which the court should bear in mind while
assessing the evidence of a child witness is that the witness must be a reliable one and his/
her demeanour must be like any other competent witness and there is no likelihood of
being tutored.

Ranjit Hazarika v. State of Assam, (1998) 8 SCC 635: “The testimony of the victimin such cases
is vital and unless there are compelling reasons which necessitate looking for corroboration
of her statement, the courts should find no difficulty to act on the testimony of a victim of
sexual assault alone to convict an accused where her testimony inspires confidence and is
found to be reliable. Seeking corroboration of her statement before relying upon the same,
as a rule, in such cases amounts to adding insult to injury. Why should the evidence of a girl
or a woman who complains of rape or sexual molestation be viewed with doubt, disbelief
or suspicion? The court while appreciating the evidence of a prosecutrix may look for some
assurance of her statement to satisfy its judicial conscience, since she is a witness who is
interested in the outcome of the charge levelled by her, but there is no requirement of law
to insist upon corroboration of her statement to base conviction of an accused.

Balaji Sarjerao Kamble v. State of Maharashtra, Criminal Appeal No. 28 of 2016 decided by
the Bombay High Court on 29.08.17: Bearing in mind the age of the child victim who was
about 6 to 8 years at the time of the alleged rape, the Bombay High Court held that “merely
because date of the incident is not stated by the victim, her evidence cannot be doubted.
The [victim] is not expected to have such chronometric sense at the tender age.

Delay in lodging FIR State of Himachal Pradesh v. Shree Kant Shekari, AIR 2004 SC 4404 Setting
aside the acquittal in a case under Sections 376 and 506 of the IPC on grounds of delay in
lodging the FIR, the Supreme Court held: “Delay in lodging first information report cannot
be used as a ritualistic formula for discarding prosecution case and doubting its authenticity.
It only puts the court on guard to search for and consider if any explanation has been offered
for the delay. Once it is offered, the court is to only see whether it is satisfactory or not.
In a case if the prosecution fails to satisfactory explain the delay and there is possibility of
embellishment or exaggeration in the prosecution version on account of such delay, it is a
relevant factor. On the other hand, satisfactory explanation of the delay is weighty enough
to reject the plea of false implication or vulnerability of prosecution case.”

Delay in lodging FIR

State of Himachal Pradesh v. Shree Kant Shekari, AIR 2004 SC 4404: Setting aside the acquittal in
a case under Sections 376 and 506 of the IPC on grounds of delay in lodging the FIR, the Supreme
Court held: “Delay in lodging first information report cannot be used as a ritualistic formula for
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discarding prosecution case and doubting its authenticity. It only puts the court on guard to search
for and consider if any explanation has been offered for the delay. Once it is offered, the court is
to only see whether it is satisfactory or not. In a case if the prosecution fails to satisfactory explain
the delay and there is possibility of embellishment or exaggeration in the prosecution version on
account of such delay, it is a relevant factor. On the other hand, satisfactory explanation of the
delay is weighty enough to reject the plea of false implication or vulnerability of prosecution case.”

Test-identification

In Rakesh Kumar v. State 2014 SCC OnLine Del 3387 the Delhi High Court laid down the following
guidelines for test identification parade (TIP) where children below 12 years of age had to identify
an accused:

a) In every case where witness is a child below the age of 12 years TIP proceedings shall be
held in one of the court rooms attached with the main Tihar Jail so that the child does not
enter the main Jail Complex to reach the Test Identification Parade room.

b) Installation of semi reflective screen or any other screen or mechanism in a room where TIP
proceedings will be conducted so that the child witness is not confronted face to face with
the criminals participating in the TIP proceedings.

c) A person accused of the offence and the others who may be participating in the TIP will be
explained the procedure and the manner of TIP proceedings to be held in a case of child
witness. d) No officer below the rank of Deputy Superintendent of Jail shall accompany the
child witness at the time of TIP proceedings and endeavour shall also be made by the Jail
Superintendent that, so far as possible only female officer is deployed wherever witness
happens to be a girl child for the purposes of identifying the accused person.

e)  No police official shall be seen in a uniform right from the stage when the child enters the TIP
Room and till he/she leaves the premises after the completion of TIP proceedings. The child
witness shall be entitled to accompany his parents/guardians or any of his close relatives so
as to make the child comfortable before participating for identifying the accused in the Test
Identification Parade.

f) Endeavour shall be made by Director General (Prisons)/Jail Superintendent that a lady
officer who is more humane, sensitive and compassionate is given duty to accompany the
child witness.

g)  The child friendly atmosphere will be created in a room where the child is brought first and
the stay of the child will be made most comfortable so that the child finds the place to be
attractive and conducive to his/her requirements.

h)  Necessary arrangements for light refreshment to the general liking of children below the
age of 12 years shall also remain in place to keep the mood of the child upbeat.

Cross-examination of a child with disability
Chander Singh v. State, Crl. A. 751/2014 decided by the Delhi High Court on 03.06.2016

In this case, a 12-year-old deaf girl had been sexually assaulted by the accused. Her statement
had been recorded through gestures and drawings, which were interpreted with the assistance
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of a teacher working in a primary school for deaf children run by the Delhi Government. The
defence argued that her testimony could not be read as evidence because she could not be cross-
examined.

The Delhi High Court held, “A party cross-examining a deaf and dumb witness like any other witness
is required to act within the bounds of law and cannot be permitted to cross-examine th witness
all and sundry on irrelevant questions.” It further held that, “When a deaf and dumb witness is
under cross-examination, the Court is required to take due care of the fact that vocabulary of
such a person is limited as he or she speaks through sign language and it may not be possible
for that witness to answer, or in detail explain every answer by sign language. This disability of
a limited vocabulary of sign language does not affect either the competence or the credibility of
such witness. The Court is required to exercise control over the cross-examination keeping in view
the ability of the witness to answer the questions.”

The Delhi High Court concluded that the drawing of the victim in response to the cross-examination
was sufficient compliance of the right to cross-examination of the accused and upheld the
appellant’s conviction.

Section 228-A of the IPC also prohibits the publishing or printing of the name or any information
which will disclose the identity of any person against whom an offence of rape as provided for in
section 376, 376A, 376B, 376C or 376D of the IPC has been committed or alleged to have been
committed.

Where an offence has been committed under section 23 of the POCSO Act described above, the
publisher or owner of the media, studio or photographic facility will be held jointly and severally
liable for the act/omission of his employee.

Dos and Don’ts

o The police must take great care to ensure that the victim is not re-victimised by sensitive
handling of information and ensuring that private information of the child is not disclosed
through the course of the investigation.

o The police should not disclose information about the case involving a child for the purpose
of character certificate if the case has been closed or disposed.

o All relevant charges that may be applicable under section 228-A of the IPC or the POCSO Act
must be added to the charge-sheet.

Section 228-A of the IPC also prohibits the publishing or printing of the name or any information
which will disclose the identity of any person against whom an offence of rape as provided for in
section 376, 376A, 376B, 376C or 376D of the IPC has been committed or alleged to have been
committed.

Where an offence has been committed under section 23 of the POCSO Act described above, the
publisher or owner of the media, studio or photographic facility will be held jointly and severally
liable for the act/omission of his employee.

False complaint and False information under POCSO Act
The POCSO Act under section 22 prohibits any person from making a false complaint or providing
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false information against a person in respect of an offence committed under section 3, 5, 7, and
9 of the POCSO Act dealing with penetrative sexual assault and sexual assault solely with the
intention to humiliate, extort or threaten or defame him. No liability is incurred in respect of
information given in good faith. POCSO Act, Section 19(7)

The POCSO Act prohibits the prosecution of a child for making a false complaint or providing false
information regarding the commission of an offence under the POCSO Act.

Landmark Judgments on POCSO Act.

1. Independent Thought vs. Union of India and Anr., (2017) 10 SCC 800

In the judgment, Supreme Court has criminalized the sexual intercourse with a minor
wife whose age lies between 15 and 18 years. The Court opined that the exception 2
in section 375 is violative of Articles 14, 15 and 21 of the Indian Constitution which
allows intrusive sexual intercourse with a girl who is below 18 and above 15 years on
the ground of marriage. Such exception clause in Indian rape laws negates the very
purpose of Prohibition of Child Marriage Act, it violates the provisions of Protection of
Children from Sexual Offence Act (POCSO) in context of the age of consent and some
other international conventions to which India is a signatory. In this landmark verdict,
Supreme Court has struck down section 375, exception 2 of the Indian Penal Code.
Now, the law cannot protect a man who is engaged in sexual relations with his wife
where she is between 15 and 18 years because irrespective of the status of a child
whether married or not, she will always remain a child

2. Virender v. State of NCT of Delhi, 2009 SCCOnline Del 3083

In this case, the High Court opined, “the court is required to be satisfied about the mental
capacity of the child at the time of the occurrence concerning which he or she is to testify
as well as an ability to receive an accurate impression thereof. The court must be satisfied
that the child witness has sufficient memory to retain an independent recollection of the
occurrence and a capacity to express in words or otherwise his or her memory of the same.”

Guidelines: In the cases of sexual offences where there is a child victim or a child witness, the
Delhi High Court culled out several guidelines related to investigation, medical examination
and trial which are as follows:

Recording of complaint and investigation by police

(i)  On a complaint of a cognisable offence involving a child victim being made,
concerned police officer shall record the complaint promptly and accurately.
(Ref: Court On Its Own Motion v. State &Anr.)

(i)  Uponreceipt of acomplaint or registration of FIR for any of the aforesaid offences,
immediate steps shall be taken to associate a scientist from Forensic Science
Laboratory or some other Laboratory or department in the investigations. The
Investigating Officer shall conduct investigations on the points suggested by him
also under his guidance and advice.(Ref :Mahender Singh Chhabra v. State of
N.C.T Of Delhi &Ors.)
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(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

()

(xi)

(xii)

(xiii)

(xiv)

(xv)

The investigation of the case shall be referred to an officer not below the rank
of Sub- Inspector, preferably a lady officer, sensitized by imparting appropriate
training to deal with child victims of sexual crime.(Ref: Court On Its Own Motion
v. State &Anr.)

The statement of the victim shall be recorded verbatim.(Ref: Court On Its Own
Motion v. State &Anr.)

The officer recording the statement of the child victim should not be in police
uniform. (Ref: Court on Its Own Motion v. State &Anr)

The statement of the child victim shall be recorded at the residence of the victim
or at any other place where the victim can make a statement freely without fear.
(Ref: Court On Its Own Motion v. State &Anr.)

The statement should be recorded promptly without any loss of time.(Ref: Court
On Its Own Motion v. State &Anr.)

The parents of the child or any other person in whom the child reposes trust and
confidence will be allowed to remain present.(Ref: Court On Its Own Motion v.
State &Anr.)

The Investigating Officer to ensure that at no point should the child victim come
in contact with the accused.(Ref: Court On Its Own Motion v. State &Anr.)

The child victim shall not be kept in the police station overnight on any pretext,
whatsoever, including medical examination.(Ref: Court On Its Own Motion v.
State &Anr.)

The Investigating Officer recording the statement of the child victim shall ensure
that the victim is made comfortable before proceeding to record the statement
and that the statement carries accurate narration of the incident covering all
relevant aspects of the case.(Ref: Court On Its Own Motion v. State &Anr.)

In the event the Investigating Officer should so feel the necessity, he may take
the assistance of a psychiatrist.(Ref: Court On Its Own Motion v. State &Anr.)

The Investigating Officer shall ensure that the child victim is medically examined
at the earliest preferably within twenty four hours (in accordance with Section
164A Cr.P.C) at the nearest government hospital or hospital recognized by the
government.(Ref: Court On Its Own Motion v. State &Anr.)

The Investigating Officer shall ensure that the investigating team visits the site
of the crime at the earliest to secure and collect all incriminating evidence
available.(Ref: Court On Its Own Motion v. State &Anr.)

The Investigating Officer shall promptly refer for forensic examination,clothings
and articles necessary to be examined, to the forensic laboratory which shall
deal with such cases on priority basis to make its report available at an early
date.(Ref: Court On Its Own Motion v. State &Anr.)




(xvi)
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The investigation of the cases involving sexually abused child may be investigated
on a priority basis and completed preferably within ninety days of the registration
of the case. The investigation shall be periodically supervised by senior officer/s.
(Ref: Court On Its Own Motion v. State &Anr.)

(xvii) The Investigating Officer shall ensure that the identity of the child victim is

protected from publicity.(Ref: Court On Its Own Motion v. State &Anr.)

(xviii) To ensure that the complainant or victim of crime does not remain in dark about

(xix)

(xx)

(xxi)

(xxii)

the investigations regarding his complaint/FIR, the complainant or victim shall
be kept informed about the progress of investigations. In case the complainant
gives anything in writing and requests the I.O, for investigations on any particular
aspect of the matter, the same shall be adverted to by the I.O Proper entries
shall be made by 1.0 in case diaries in regard to the steps taken on the basis of
the request made by the complainant. The complainant, however, shall not be
entitled to know the confidential matters, if any, the disclosure of which may
jeopardize the investigations.(Ref :Mahender Singh Chhabra v. State of N.C.T Of
Delhi &Ors.)

Whenever the SDM/Magistrate is requested to record a dying declaration, video
recording also shall be done with a view to obviate subsequent objections to the
genuineness of the dying declaration. (Ref: Mahender Singh Chhabra v. State of
N.C.T Of Delhi &Ors.)

The investigations for the aforesaid offences shall be personally supervised by
the ACP of the area. The concerned DCP shall also undertake fortnightly review
thereof. (Ref: Mahender Singh Chhabra v. State of N.C.T Of Delhi &Ors.)

The material prosecution witnesses cited in any of the aforesaid offences shall
be ensured safety and protection by the SHO concerned, who shall personally
attend to their complaints, if any. (Ref: Mahender Singh Chhabra v. State of N.C.T
of Delhi &Ors.)

Wherever possible, the |0 shall ensure that the statement of the child victim is
also video recorded.(Ref: Court On Its Own Motion v. State &Anr.)

Recording of statement before Magistrate

(i)

(ii)

(iii)

The statement of the child victim shall be recorded promptly and at the earliest
by the concerned Magistrate and any adjournment shall be avoided and in case
the same is unavoidable, reasons to be recorded in writing.(Ref: Court On Its
Own Motion v. State &Anr.)

In the event of the child victim being in the hospital, the concerned Magistrate
shall record the statement of the victim in the hospital. (Ref: Court On Its Own
Motion v. State &Anr.)

To create a child friendly environment separate rooms be provided within the
Court precincts where the statement of the child victim can be recorded.(Ref:
Court On Its Own Motion v. State &Anr.)
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(iv)

(v)

(vi)

The child victim shall not be separated from his/her parents/guardians nor taken
out from his/her environment on the ground of “Ascertaining voluntary nature
of statement” unless the parents/guardian is reported to be abusive or the
Magistrate thinks it appropriate in the interest of justice.(Ref: Court On Its Own
Motion v. State &Anr.)

Wherever possible, the 10 shall ensure that the statement of the child victim is
also video recorded.(Ref: Court On Its Own Motion v. State &Anr.)

No Court shall detain a child in an institution meant for adults.(Ref: Court On Its
Own Motion v. State &Anr.)

Medical Examination

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

()

Orientation be given to the Doctors, who prepare MLCs or conduct post mortems
to ensure that the MLCs as well as post mortem reports are up to the mark and
stand judicial scrutiny in Courts.(Ref : Mahender Singh Chhabra v. State of N.C.T
Of Delhi &Ors.)

While conducting medical examination, child victim should be first made
comfortable as it is difficult to make her understand as to why she is being
subjected to a medical examination.

In case of agirl child victim the medical examination shall be conducted preferably
by a female doctor.(Ref: Court On Its Own Motion v. State &Anr.)

In so far as it may be practical, psychiatrist help be made available to the child
victim before medical examination at the hospital itself.(Ref: Court On Its Own
Motion v. State &Anr.)

The report should be prepared expeditiously and signed by the doctor conducting
the examination and a copy of medical report be provided to the parents/
guardian of the child victim.(Ref: Court On Its Own Motion v. State &Anr.)

In the event results of examination are likely to be delayed, the same should be
clearly mentioned in the medical report.(Ref: Court On Its Own Motion v. State
&Anr.)

The parents/guardian/person in whom child have trust should be allowed to be
present during the medical examination.(Ref: Court On Its Own Motion v. State
&Anr.)

Emergency medical treatment wherever necessary should be provided to the
child victim. (Ref: Court On Its Own Motion v. State &Anr.)

The child victim shall be afforded prophylactic medical treatment against STDs.
(Ref: Court On Its Own Motion v. State &Anr.)

In the event the child victim is brought to a private/nursing home, the child shall
be afforded immediate medical attention and the matter be reported to the
nearest police station.(Ref: Court On Its Own Motion v. State &Anr.)
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IV Proceedings in Court

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

To create a child friendly environment separate rooms be provided within the
Court precincts where the statement of the child victim can be recorded.(Ref :
Court On Its Own Motion v. State &Anr)

In case of any disability of the victim or witness involving or impairing
communication skills, assistance of an independent person who is in a position
to relate to and communicate with such disability requires to be taken.

The trials into allegations of commission of rape must invariably be “in camera”.
No request in this behalf is necessary. (Ref: State of Punjab v. Gurmit Singh)

The Committal Court shall commit such cases to the Court of Sessions preferably
within fifteen days after the filing of the chargesheet. (Ref: (2007) (4) JCC 2680
Court On Its Own Motion v. State &Anr.)

The child witness should be permitted to testify from a place in the courtroom
which is other than the one normally reserved for other witnesses.

Tominimise the trauma of a child victim or witness the testimony may be recorded
through video conferencing or by way of a close circuit television. If this is not
possible, a screen or some arrangement be made so that the victims or the child
witness do not have to undergo seeing the body or face of the accused. The
screen which should be used for the examination of the child witness or a victim
should be effective and installed in such manner that the witness is visible to the
trial judge to notice the demeanour of the witness. Single visibility mirrors may
be utilised which while protecting the sensibilities of the child, shall ensure that
the defendant's right to cross examination is not impaired. (Ref: Sakshi v. UOI).

Competency of the child witness should be evaluated and order be recorded
thereon.

Thetrialcourtisrequiredtobealsosatisfiedand oughttorecorditssatisfactionthat
the child witness understands the obligation to speak the truth in the witness box.
In addition to the above, the court is required to be satisfied about the mental
capacity of the child at the time of the occurrence concerning which he or she
is to testify as well as an ability to receive an accurate impression thereof. The
court must be satisfied that the child witness has sufficient memory to retain an
independent recollection of the occurrence and a capacity to express in words
or otherwise his or her memory of the same. The court has to be satisfied that
the child witness has the capacity to understand simple questions which are put
to it about the occurrence.There can be no manner of doubt that record of the
evidence of the child witness must contain such satisfaction of the court.

As far as possible avoid disclosing the name of the prosecutrix in the court
orders to save further embarrassment to the victim of the crime; anonymity of
the victim of the crime must be maintained as far as possible throughout.
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(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

The statement of the child victim shall be recorded promptly and at the earliest
by the concerned Magistrate and any adjournment shall be avoided and in case
the same is unavoidable, reasons to be recorded in writing. (Ref : Court On Its
Own Motion v. State of N.C.T Of Delhi)

The court should be satisfied that the victim is not scared and is able to reveal
what has happened to her when she is subjected to examination during the
recording of her evidence. The court must ensure that the child is not concealing
portions of the evidence for the reason that she has bashful or ashamed of what
has happened to her.

It should be ensured that the victim who is appearing as a witness is at ease
so as to improve upon the quality of her evidence and enable her to shed
hesitancy to depose frankly so that the truth is not camouflaged on account
of embarrassment at detailing the occurrence and the shame being felt by the
victim.

Questions should be put to a victim or to the child witness which are not
connected to case to make him/her comfortable and to depose without any fear
or pressure;

The trial judge may permit, if deemed desirable to have a social worker or other
friendly, independent or neutral adult in whom the child has confidence to
accompany the child who is testifying (Ref Sudeshlakhu v. K.C.J &Ors).This may
include an expert supportive of the victim or child witness in whom the witness
is able to develop confidence should be permitted to be present and accessible
to the child at all times during his/her testimony. Care should be taken that such
person does not influence the child's testimony.

Persons not necessary for proceedings including extra court staff be excluded
from the courtroom during the hearing.

Unless absolutely imperative, repeated appearance of the child witness should
be prevented.

It should be ensured that questions which are put in cross examination are not
designed to embarrass or confuse victims of rape and sexual abuse (Ref :Sakshi
v. UOI).

(xviii) Questions to be put in cross examination on behalf of the accused, in so far as

(xix)

(xx)

they relate directly to the offence, should be given in writing to the presiding
officer of the court who may put them to the victim or witnesses in a language
which is clear and is not embarrassing. (Ref :Sakshi v. UOI)

The examination and cross examination of a child witness should be carefully
monitored by the presiding judge to avoid any attempt to harass or intimidate
the child witness.

It is the duty of the court to arrive at the truth and subserve the ends of justice.
The courts have to take a participatory role in the trial and not act as mere tape




(xxi)

(xxii)
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recorders to record whatever is being stated by the witnesses. The judge has to
monitor the proceedings in aid of justice in a manner that something, which is
not relevant, is not unnecessarily brought into record. Even if the prosecutor is
remiss in some ways, the court can control the proceedings effectively so that
the ultimate objective that is the truth is arrived at. The court must be conscious
of serious pitfalls and dereliction of duty on the part of the prosecuting agency.
Upon failure of the prosecuting agency showing indifference or adopting an
attitude of aloofness, the judge must exercise the vast powers conferred under
section 165 of the Evidence Act and section 311 of the CrPC to elicit all necessary
materials by playing an active role in the evidence collecting process. (Ref : Zahira
Habibulla H. Sheikh & Anr. v. State of Gujarat &Ors.)

The judge is expected to actively participate in the trial, elicit necessary materials
from the witnesses at the appropriate context which he feels necessary for
reaching the correct conclusion. The judge has uninhibited power to put
questions to the witness either during chief examination or cross examination
or even during re-examination for this purpose. If a judge feels that a witness
has committed an error or slip, it is the duty of the judge to ascertain whether it
was so for to err is human and the chances of erring may accelerate under stress
of nervousness during cross-examination. (Ref: AIR 1997 SC 1023 (para 12) State
of Rajasthan v. Ani alias Hanif & Ors.)

The court should ensure that the embarrassment and reservations of all those
concerned with the proceedings which includes the prosecutrix, witnesses,
counsels may result in camouflage of the ingredients of the offence. The judge
has to be conscious of these factors and rise above any such reservations on
account of embarrassment to ensure that they do not cloud the truth and the
real actions which are attributable to the accused persons.

(xxiii) The court should ascertain the spoken language of the witness as well as range

of vocabulary before recording the deposition. In making the record of the
evidence court should avoid use of innuendos or such expressions which may
be variably construed. For instance “gandiharkatein” or “batamezein” have
no definite meaning. Therefore, even if it is necessary to record the words of
the prosecutrix, it is essential that what those words mean to her and what is
intended to be conveyed are sensitively brought out.

(xxiv) The court should ensure that there is no use of aggressive, sarcastic language or

(xxv)

a gruelling or sexually explicit examination or cross examination of the victim or
child witness. The court should come down with heavily to discourage efforts to
promote specifics and/or illustration by any of the means offending acts which
would traumatise the victim or child witness and effect their testimony. The
court has to ensure that no element of vulgarity is introduced into the court
room by any person or the record of the proceedings.

In order to elicit complete evidence, a child witness may use gestures. The courts

must carefully translate such explanation or description into written record.
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(xxvi) Cases of sexual assaults on females be placed before lady judges wherever

available. (Ref: State of Punjab v. Gurmit Singh)

To the extent possible, efforts be made that the staff in the courtroom concerned
with such cases is also of the same gender.

(xxvii) The judge should be balanced, humane and ensure protection of the dignity

of the vulnerable victim. There should be no expression of gender bias in the
proceedings. No humiliation of the witness should be permitted either in the
examination in chief or the cross examination.

(xxviii) A case involving a child victim or child witness should be prioritised and

appropriate action taken to ensure a speedy trial to minimise the length of
the time for which the child must endure the stress of involvement in a court
proceeding. While considering any request for an adjournment, it is imperative
that the court considers and give weight to any adverse impact which the delay
or the adjournment or continuance of the trial would have on the welfare of the
child.

General

(i)

(ii)

(iii)

(iv)

(v)

Effort should be made to ensure that there is continuity of persons who are
handling all aspects of the case involving a child victim or witness including such
proceedings which may be out of criminal justice system. This may involve all
steps commencing from the investigation to the prosecutor to whom the case is
assigned as well as the judge who is to conduct the trial.

The police and the judge must ascertain the language with which the child
is conversant and make every effort to put questions in such language. If the
language is not known to the court, efforts to join an independent translator in
the proceedings, especially at the stage of deposition, should be made.

It must be ensured that the number of times that a child victim or witness is
required to recount the occurrence is minimised to the absolutely essential.
For this purpose, right at the inception, a multidisciplinary team involving
the investigating officer and the police; social services resource personnel as
well as the prosecutor should be created and utilised in the investigation and
prosecution of such cases involving a child either as a victim or a witness.This
would create and inspire a feeling of confidence and trust in the child.

The child victim shall not be separated from his/her parents/guardians nor taken
out from his/her environment on the ground of “Ascertaining voluntary nature
of statement” unless the parents/guardian is reported to be abusive or the
Magistrate thinks it appropriate in the interest of justice.(Ref : Court On Its Own
Motion v. State of N.C.T Of Delhi)

Courts in foreign countries have evolved several tools including anatomically
correct illustrations and figures (as dolls). No instance of such assistance has
been pointed out in this court. EXtensive literature with regard to such aids being
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used by foreign courts is available. Subject to assistance from experts, it requires
to be scrutinised whether such tools can be utilised in this country during the
recording of the testimony of a child victim witness so as to accommodate the
difficulty and diffidence faced. This aspect deserves serious attention of all
concerned as the same may be a valuable tool in the proceedings to ensure that
the complete truth is brought out.

(vi) No court shall detain a child in an institution meant for adults.(Ref : Court On
Its Own Motion v. State of N.C.T Of Delhi). This would apply to investigating
agencies as well.

(vii) The judge should ensure that there is no media reporting of the camera
proceedings. In any case, sensationalisation of such cases should not be
permitted.

Mahesh Yadav v. The State of Jharkhand 2017 SCC Online Jhar 923

Gaya

The Jharkhand High Court in this case directed to issue notice to all the POCSO Courts,
Jharkhand, annexing a copy of the judgment in Virender v. The State of NCT of Delhi
which has laid down the compulsory guidelines, steps and duty of the police officer
and also the Magistrate and Special Court and called for the information from all the
POCSO courts, Jharkhand regarding the steps taken in compliance of the judgment.

Further, POCSO Courts were also directed to submit information as to whether the
procedures prescribed in the provisions of Section 35, 36, 37 and 38 of the POCSO Act
are being complied with or not.

Prasad Pal @ Mukesh Vs. State, 2016 SCC Online Del 6214

The Court observed that “rape” (Section 375 IPC) may also constitute “penetrative
sexual assault” (Section 3 POCSO Act) in case of a child. And acts constituting the
offence of “penetrative sexual assault” against a girl child would also amount to rape.
However, the Court held “a person may not be punished twice over for the same set
of acts of commission or omission which collectively constitute an offence covered by
two different provisions of law. Though the law permits trial on alternative charge to
be held for both the offences, the punishment may be awarded only for one of them,
the one which is graver in nature.”

Further, the court held that the charge under section 4 of POCSO Act on which the
appellant has been found guilty is in addition to his conviction for the offence under
section 376 IPC. And the acts committed by the appellant attract section 376(2)
which prescribes a punishment extendable to life imprisonment meaning thereby an
imprisonment for the remainder of such person’s natural life and, fine, which is higher
than punishment under section 4 of POCSO Act. In these circumstances, Section 42 of
POCSO Act would come into play and the court is duty bound to punish the offender
for the offence under Section 376(2)(f)(i) and (k) of IPC; which is greater in degree in
comparison to the offence under Section 4 of POCSO Act.
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(Deaf and Dumb Victim) Speech and Hearing Impaired

5.

The State of Maharashtra v. Bandu @ Daulat, 2018 (11) S CC 163

The Supreme Court restored the conviction of the accused under section 376 IPC and
sentenced him to undergo rigorous imprisonment for seven years based on the fact
that the victim immediately after the incident narrated the same to her mother with
the help of gestures and the medical evidence confirmed rape.

The Court directed the setting up of special centres for the examination of vulnerable
witnesses in every district and at least two such centres in each High Court’s jurisdiction
to be set up within three months of the judgement.

The Court also reiterated the directions issued in the case of Sakshi v. Union of India,
(2004) 5

SCC 518 which are as follows:

The provisions of section 327(2) Crpc shall in addition to the offences mentioned in
the subsection, also apply in inquiry or trial of offences under sections 354 and 377 of
the IPC.

In holding trial of child sex abuse or rape:

(i)  a screen or some arrangements may be made where the victim or witnesses
(who may be equally vulnerable like the victim) do not see the body or face of
the accused;

(ii)  the questions put in cross- examination on behalf of the accused, insofar as they
relate directly to the incident, should be given in writing to the presiding officer
of the court who may put them to the victim or witnesses in a language which is
clear and not embarrassing;

(iii) the victim of child abuse or rape, while giving testimony in court, should be
allowed sufficient breaks as and when required.

Conviction based on sole deposition of Prosecutrix

6.

70

Ganesan v. State, (2020) 10 SCC 573 : (2021) 1 SCC (Cri) 76

As per the settled proposition of law, even there can be a conviction based on the sole
testimony of the victim, however, she must be found to be reliable and trustworthy.” (Para

10)

Further the Court held “On evaluating the deposition of PW 3 victim on the touchstone of
the law laid down by this Court in the aforesaid decisions, we are of the opinion that the sole
testimony of the PW 3 victim is absolutely trustworthy and unblemished and her evidence is
of sterling quality.” (Para 11)
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LATEST JUDGMENTS RELATED TO POCSO ACT

Interpretation of 'aggravated sexual assault' (skin to skin contact) Attorney General for
India and Ors. v. Respondent: Satish and Ors. (2021) 4 SCC 712

In the case the issue was whether High Court while disposing appeals erred in interpreting
Section 7 of the POSCO Act? The Hon’ble Supreme Court of India made following observations:

“The act of touching any sexual part of the body of a child with sexual intent or any
other act involving physical contact with sexual intent, could not be trivialized or
held insignificant or peripheral so as to exclude such act from the purview of "sexual
assault" Under Section 7”. [Para 35]

“The Court can not be oblivious to the fact that the impact of traumatic sexual assault
committed on children of tender age could endure during their whole life, and may
also have an adverse effect on their mental state. The suffering of the victims in certain
cases may be immeasurable. Therefore, considering the objects of the POCSO Act, its
provisions, more particularly pertaining to the sexual assault, sexual harassment etc.
have to be construed vis-Af-vis the other provisions, so as to make the objects of the
Act more meaningful and effective.” [Para 37]

High Court fell into error in case of the Accused-Satish in holding him guilty for the
minor offences under Sections 342 and 354 of Indian Penal Code and acquitting him
for the offence under Section 8 of the POCSO Act. The High Court while specifically
accepting the consistent versions of the victim and her mother i.e. informant about the
Accused having taken the victim to his house, having pressed the breast of the victim,
having attempted to remove her salwar and pressing her mouth, had committed gross
error in holding that the act of pressing of breast of the child aged 12 years in absence
of any specific details as to whether the top was removed or whether he inserted his
hands inside the top and pressed her breast, would not fall in the definition of sexual
assault, and would fall within the definition of offence under Section 354 of the Indian
Penal Code. The High Court further erred in holding that there was no offence since
there was no direct physical contact i.e. "skin to skin" with sexual intent.[Para 40]. The
interpretation of Section 7 at the instance of the High Court on the premise of the
principle of "ejusdem generis" is also thoroughly misconceived. [Para 41]

The prosecution had duly proved not only the sexual intent on the part of the Accused
but had also proved the alleged acts that he had pressed the breast of the victim,
attempted to remove her salwar and had also exercised force by pressing her mouth.
All these acts were the acts of "sexual assault" as contemplated Under Section 7,
punishable under Section 8 of the POCSO Act. [Para 42]

In the case other Accused-Libnus, High Court while recording the finding that the
prosecution had established that the Accused had entered into the house of the
prosecutrix with the intention to outrage her modesty, also held that the acts "holding
the hands of the prosecutrix" or "opened the zip of the pant" did not fit in the definition
of sexual assault. High Court had fallen into a grave error in recording such findings.
When the alleged acts of entering the house of the prosecutrix with sexual intent to
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outrage her modesty, of holding her hands and opening the zip of his pant showing
his penis, are held to be established by the prosecution, there was no reason for the
High Court not to treat such acts as the acts of "sexual assault" within the meaning of
Section 7 of the POCSO Act. [Para 43]

Use of child for pornographic purposes
Fathima v. State of Kerala, (2020) 4 KHC 239

In this case the issue before the court was whether the act of the mother to attract an
offence under Section 13(c) of the POCSO Act, the essential element is that, there needs to
be ‘indecent or the obscene representation of the child’?

It was held by the Hon’ble Kerala High Court that, “Whoever uses a child in any form of media
for the purpose of sexual gratification, it is punishable under Section 14 of the Act. The main
ingredient of the Section is that, the child should be used in any form of medium for the
purpose of sexual gratification. Section 13(c) says that, the offence includes the indecent
or obscene representation of a child. Whether the action of the petitioner amounts to an
offence under Section 13 is a question to be decided during the time of the investigation.
What is now available is only an F.I.R. Whether an offence under Section 13 of the POCSO
Act is attracted in this case, is a matter to be decided at the time of the investigation.

Ban on ‘two- finger test’

State of Jharkhand v. Shailendra Kumar Rai @ Pandav Rai
Criminal Appeal No. 1441 of 2022; Decided on: October 31, 2022
Bench: Dr. Dhananjaya Y. Chandrachud; J., Hima Kohli; J.

In this case, the Medical board while examining the victim had conducted, ‘two- finger test’.
The Hon’ble Supreme Court observed that although the test in this case was conducted
almost a decade ago, it is a regrettable fact that the test is still conducted today.

The Apex Court deprecated the use of this test and reiterated that the two-finger test should
not be conducted. It has no scientific basis, neither does it disprove allegations of rape. It
instead re-victimizes and re-traumatizes women who may have been sexually assaulted,
and is an affront to their dignity. The Apex Court referred to the judgment in Lillu v. State of
Haryana (2013) 14 SCC 643, where it was held that the, ‘two- finger test’ violates the right
to privacy, integrity and dignity of woman.

Further, the probative value of a woman'’s testimony does not depend upon her sexual
history. It is patriarchal and sexist to suggest that a woman cannot be believed when she
states that she was raped, merely for the reason that she is sexually active. The legislature
explicitly recognized this fact when it enacted the Criminal Law (Amendment) Act 2013
which inter alia amended the Evidence Act to insert Section 53A. In terms of Section 53A
of the Evidence Act, evidence of a victim’s character or of her previous sexual experience
with any person shall not be relevant to the issue of consent or the quality of consent, in
prosecutions of sexual offences
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The Apex Court cited the guidelines of Ministry of Health and Family Welfare for health
providers in cases of sexual violence. These guidelines proscribe the application of the “two-
finger test:

“Per-Vaginum examination commonly referred to by lay persons as 'two-finger test’,
must not be conducted for establishing rape/sexual violence and the size of the vaginal
introitus has no bearing on a case of sexual violence. Per vaginum examination can be
done only in adult women when medically indicated.

The status of hymen is irrelevant because the hymen can be torn due to several
reasons such as cycling, riding or masturbation among other things. An intact hymen
does not rule out sexual violence, and a torn hymen does not prove previous sexual
intercourse. Hymen should therefore be treated like any other part of the genitals
while documenting examination findings in cases of sexual violence. Only those that
are relevant to the episode of assault (findings such as fresh tears, bleeding, edema
etc.) are to be documented.”

The Apex Court thereafter issued directions to the Union Government as well as the State
Governments to:

1. Ensure that the guidelines formulated by the Ministry of Health and Family Welfare
are circulated to all government and private hospitals,

2. Conduct workshops for health providers to communicate the appropriate procedure
to be adopted while examining survivors of sexual assault and rape,

3. Review the curriculum in medical schools with a view to ensuring that the "two-finger
test" or per vaginum examination is not prescribed as one of the procedures to be
adopted while examining survivors of sexual assault and rape.

Vulnerable Witness Deposition Scheme

Smruti Tukaram Badade v. State of Maharashtra and Ors.

Miscellaneous Application No. 1852 of 2019 in Criminal Appeal No. 1101 of 2019
Decided On: 11.01.2022

Bench: Dr. Dhananjaya Y. Chandrachud; J., Surya Kant; J.

In this case, the Hon’ble Supreme Court stressed on the need to ensure access to justice to
all which can be done by taking positive steps to create a barrier-free environment where
even vulnerable witnesses are able to depose freely. This requires not just creation of
infrastructure but sensitizing all the stakeholders.

The Apex Court while highlighting upon the need for and importance of setting up facilities
which cater to the need for creating a safe and barrier free environment for recording the
evidence of vulnerable witnesses, laid down the following guidelines:

(i)  The definition of "vulnerable witness" contained in Clause 3(a) of the 'Guidelines for
recording evidence of vulnerable witnesses in criminal matters'l of the High Court of
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(ii)

(iii)

(iv)

(v)

Delhi shall not be limited only to child witnesses who have attained the age of 18 years
and should be expanded to include, inter alia, the following categories of vulnerable
witnesses:

(a) Age neutral victims of sexual assault read with Sections 273 and 327 of the Code
of Criminal Procedure 1973 and Section 354 of the Indian Penal Code 1860 2;

(b) Gender neutral victims of sexual assault read with Section 2(d) of the Protection
of Children from Sexual Offences Act 2012;

(c) Age and gender neutral victims of sexual assault Under Section 377 of the Indian
Penal Code 1860 read with paragraph 34(1) of the decision in Sakshi (supra);

(d)  Witnesses suffering from "mental illness" as defined Under Section 2(s) of the
Mental Healthcare Act 2017 read with Section 118 of the Indian Evidence Act
1872;

(e) Any witness deemed to have a threat perception under the Witness Protection
Scheme 2018 of the Union Government as approved by this Court in Mahender
Chawla v. Union of India (2019) 14 SCC 615;

(f)  Any speech or hearing impaired individual or a person suffering from any other
disability who is considered to be a vulnerable witness by the competent court; and

(g) Any other witness deemed to be vulnerable by the concerned court

The High Courts shall adopt and notify a Vulnerable Witnesses Deposition Centres 3
Scheme within a period of two months from the date of this order unless a scheme is
already notified. The High Courts which already have existing VWDC Schemes in place
may consider making suitable modifications in conformity with the guidelines which
are indicated in the present order. In formulating the VWDC Scheme, the High Courts
shall have due regard to the scheme which has been formulated by the High Court of
Delhi, which has been duly approved in the judgment of this Court in Bandu (supra);

Every High Court should set up an in-house permanent VWDC Committee for
continuously supervising the implementation of the present directions and making a
periodic assessment of the number of VWDCs required in each district proportionate
to the time required for recording evidence of vulnerable witnesses and to coordinate
the conduct of periodic training programmes;

Every High Court is requested to make an estimation of costs towards manpower and
infrastructure required to set up at least one permanent VWDC in every establishment
of the District Court (or additional Sessions Court establishments) and estimate the
optimal number of VWDCs required for the entire State within a period of three
months;

Having due regard to the importance of conducting periodic training programmes for
manning and managing the VWDCs and sensitizing all stake holders, including judicial
officers, members of the Bar and the staff of the court establishment, we constitute
a Committee chaired by Justice Ms. Gita Mittal, former Chief Justice of the Jammu
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and Kashmir High Court. The Committee shall devise and implement an All India
VWNDC Training Programme, besides engaging with the High Courts on the creation of
infrastructure for VWDCs. The initial tenure of the Chairperson shall be for a period
of two years. All High Courts or concerned role assignees shall facilitate and give full
cooperation in conducting training programmes in terms of the module which may be
prepared by the Chairperson;

Upon the estimation of costs prepared by the VWDC Committee of each High Court,
the State Government shall expeditiously sanction the requisite funds within a
period of three months from the date of the submission of the proposal or the end
of the financial year, whichever is earlier, and disburse the funds to the High Court
in accordance with the project plan. The State Government shall nominate a nodal
officer of the Finance Department who shall be associated ex officio with the work
of the VWDC Committee of the High Court, to facilitate the implementation of the
proposal submitted by the High Court in terms of these directions;

The High Courts shall ensure that at least one permanent VWDC is set up in every
District Court establishment (or additional Sessions Court establishments) within a
period of four months. The Registrars General of the High Courts shall file compliance
reports before this Court;

In many States, ADR Centres have been set up by the High Courts in close proximity
to the court establishments in the districts. Where such ADR Centres are in place, the
High Courts would be at liberty to ensure that the VWDC is made available within
the premises of the ADR Centre so as to secure a safe, conducive and barrier free
environment for recording the depositions of vulnerable witnesses;

The National Legal Services Authority 4 as well as the State Legal Services Authorities
have a vital stake and role, particularly in devising and implementing sensitization and
training programmes. The Chairperson of the Committee appointed by this Court is
requested to engage with NALSA and SLSAs (subject to the directions which may be
issued by the Hon'ble Executive Chairperson of NALSA) so as to provide an effective
interface for implementing the scheme for training;

The Hon'ble Chief Justices of the High Courts would be at liberty to take all appropriate
steps either on the administrative side or on the judicial side in furtherance of the
present directions and to monitor compliance on a periodic basis;

The Chief Justice of the High Court of Delhi is requested to make available a work
space/room for the office of the VDWC Committee Training Centre and requisite
staff, preferably personnel who have previously assisted in the development and
implementation of the Training Modules of the Delhi High Court and to designate
a Coordinator of the programme in consultation with the Chairperson. Appropriate
secretarial and logistical support staff and equipment may be made available to the
Committee on a reasonable remuneration as fixed by the Chairperson. The expenses
in that regard, including the honorarium payable to the Chairperson shall be defrayed
by the Ministry of Women and Child Development to the Director of the Delhi Judicial
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Academy. The Chairperson may fix a reasonable honorarium for the work assigned
to her under the terms of this order. In the event that any further directions are
necessary, the Chairperson may seek them before this Court and any communication
in that regard shall be placed for further directions; and

(xii) The Ministry of Women and Child Development of the Union Government shall
designate a nodal officer for coordinating the implementation of these directions and
for providing all logistical support to Justice Ms. Gita Mittal, the Chairperson of the
Committee appointed by this Court. This would include the payment of honorarium
to the Chairperson in terms as fixed by the Chairperson and meeting the expenses,
including those towards engaging domain experts for training programmes. The Union
Ministry of Women and Child Development and all Ministries of Women and Child
Development in the States shall coordinate with the Chairperson and extend logistical
support. The High Courts shall, in consultation with the Chairperson of the Committee,
enlist experts in the field to facilitate proper training and development of all stake
holders.

Requirement of Prior Permission of Magistrate to investigate case under Section 23 of
POCSO

Gangadhar Narayan Nayak v. State of Karnataka and Ors. Criminal Appeal No. 451 of 2022
(Arising out of SLP (Criminal) No. 8662 of 2021)

Decided On: 21.03.2022 Coram: Indira Banerjee and J.K. Maheshwari, JJ.

In this case, the issue before the court was whether Section 155(2) of the Code of Criminal
Procedure applies to the investigation of an offence Under Section 23 of POCSQO? Is the
Special Court debarred from taking cognizance of an offence Under Section 23 of POCSO and
obliged to discharge the Accused Under Section 227 of the Code of Criminal Procedure, only
because of want of permission of the jurisdictional Magistrate to the police, to investigate
into the offence?

The Hon’ble Supreme Court delivered a split verdict in this case. While, Hon’ble Ms. Justice
Indira Banerjee held that Section 23 of POCSO was included in Section 19 of POCSO which
overrides the procedure of Code of Criminal Procedure, 1973. Hon’ble Mr. Justice J.K.
Maheshwari on the other hand opined that the prior-permission of Magistrate would be
required to conduct investigation under Section 23 of POCSO which was a non-cognisable
offence.

As per Justice Indira Banerjee;

“Section 5 of the Code of Criminal Procedure categorically states that nothing in the
Code of Criminal Procedure shall, in the absence of a specific provision to the contrary,
affect any special law for the time being in force, or any special jurisdiction or power
conferred, or any special form of procedure prescribed by any other law for the time
being in force. POCSO is a special law for protection of children against sexual abuse.

It is well settled that legislative intent is to be construed from the words used in the
statute, as per their plain meaning. Had Legislature intended that the Code of Criminal
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Procedure should apply to investigation of an offence under Section 23 of POCSO, would
specifically have provided so. The expression "investigation" would, as in Section 4(1)
or (2) of the Code of Criminal Procedure, have expressly been incorporated in Section
31 or Section 33(9) or elsewhere in POCSO.

Argument that Section 19 of POCSO does not include offence under Section 23 of
POCSO is unsustainable in law and not supported by any cogent reasons.”

As per Justice J. K. Maheshwari;

“The offence under Section 23 is noncognizable and Section 19 or other provisions
of POCSO Act do not confer power for investigation except to specify the manner of
reporting the offence.

However, as concluded as per Sub-section 2 of Section 4 and applying Section 5 savings
Clause of Code of Criminal Procedure, in absence of having any provision in special
enactment, the Code of Criminal Procedure would apply.

On perusal thereto, it is clear that the 'trial flows cognizance and cognizance is
preceded by investigation', which is the basic scheme for the Court to cognizable cases.
It is observed that, it does not necessarily follow that an invalid investigation nullifies
the cognizance or trial based thereon. Then Court proceeded to decide the breach of
mandatory provisions regulating the competence or procedure of the Court as regards
cognizance or trial.

To investigate such an offence, the order as mandated under Section 155(2) of Code
of Criminal Procedure is necessary, prior to investigating the offence. It is made clear
here that, as per Section 155(2), for non-cognizable offence, the order is required to
be taken from the Magistrate but in the light of Sections 2(l) and 28 of POCSO Act, the
Special Courts are required to be designated to deal with offences under POCSO Act
and they have been authorized under Section 33, conferring a power to such Special
Courts to take cognizance. Therefore, the word used in Section 155(2) be read as
"Special Courts" in place of "Magistrate", which may take cognizance of any offence
under POCSO Act. Therefore, the procedure of Section 155(2) is required to be followed
in an offence of POCSO Act under Section 23 which is non-cognizable and the Special
Court is required to look into the procedure followed in the investigation.”

aaa
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Synopsis of MoHFW Guidelines & Protocols related to
Medico-Legal Care for Survivors/Victims of Sexual Violence

Dated 19 March 2014, New Delhi
Legal Obligations
° Examination shall be conducted

* By a registered medical practitioner (RMP) employed in a hospital run by the
government or a local authority or a private RMP.

* Without delay and a reasoned report to be prepared by the RMP.
. Record informed consent obtained specifically for this examination.
J Exact time of start and close of examination to be recorded.
o RMP to forward report without delay to Investigating Officer (10), and in turn 10 to Magistrate.

o The Criminal Law Amendment Act 2013, in Section 357C CrPC says that both private and
public health professionals are obligated to provide treatment.

o Non-treatment of rape survivors is punishable under Section 166 B IPC with imprisonment
for a term which may extend to one year or with fine or with both.

Components of comprehensive response:
o Providing necessary medical support to the survivor of sexual violence.

o Informed consent for examination and evidence collection and informing the survivor of
police procedures.

o Establishing a uniform method of examination, evidence collection by following the protocols
(use of formats as provided in the guidelines issued by MoHFW)

o First contact psychological support and referral for further assistance (legal support, shelter
etc).
o Maintaining a clear and fool-proof chain of custody of medical evidence collected.

Survivors/victims of sexual violence include:
o Women and children
o Marginalised groups are defined as those facing discrimination based on:

o Gender identity where an individual’s body doesn’t fall in the rigid binary of male and female
genitalia.

o Sexual orientation they practice.
. Engagement in sex work.
o Physical, psycho social and / or intellectual disability. .

° Religious minorities, castes or tribes.
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Guiding Principles for Health Professionals while working with Special Groups

Offer complete medico legal care along with psychosocial support

Steer clear from demonstrating shock, disbelief, ridicule and ensure that such a conduct
does not seep into the doctor- patient relationship.

Acknowledge challenges and obstacles faced by marginalized groups in accessing health
services and create an enabling atmosphere for them in the health facility.

Enable survivors to feel at ease to be able to reveal the abuse that they have faced.
There must be cultural sensitivity while carrying out medical procedures.

Cultural sensitivity refers to a recognition of the caste, class, community, religion- determined
behavior and perceptions of the patient. .

Individuals belonging to marginalised communities are often mistreated and ridiculed by
the police.

In many instances, complaints from marginalised communities do not even get recorded.

Therefore efforts must be made by health professionals to dialogue with the allied agencies
such as police to record the complaint at the health facility if survivors express such a desire.

Doing so at health institutions would be useful for survivors from marginalised groups as
health institutions are perceived as less intimidating compared to police stations

Ensure that information on referral institutions providing good quality services is available.

Dealing with children:

Children may be accompanied by the abuser when they come for medical treatment, so be
aware and screen when you suspect abuse.

Do not assume that because the child is young he/she will not be able to provide a history.
History seeking can be facilitated by use of dolls and body charts.

Believe what is being reported by the child. There are misconceptions that children lie or
that they are tutored by parents to make false complaints against others. Do not let such
myths affect the manner in which you respond to cases of child sexual abuse.

Doses of treatment will have to be adjusted as required in terms of medical treatment.
For psychological support, it is imperative to speak with the care taker/s of the survivor in
addition the survivor themselves.

Clinical enquiry for abuse:

Health professionals must make a note of the following aspects while screening for sexual
abuse.

* Assurance of confidentiality and provision of privacy are keys to enabling children

to speak about the abuse. However genital and anal examination should not be
conducted mechanically or routinely.

A few indicators for routine enquiry are -
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. Pain on urination and /or defecation

o Abdominal pain/ generalized body ache

o Inability to sleep

° Sudden withdrawal from peers/ adults

o Feelings of anxiety, nervousness, helplessness
o Inability to sleep

o Weight loss

. Feelings of ending one’s life

Facility preparedness:

Standard operating procedure at the facility level must provide the following —
° Comprehensive services.

o Carry out uniform practice across all doctors in the hospital vis a vis medico legal care for
sexual violence survivors

o Smooth handling of the cases and clarity of roles of each staff.

The SOP must be printed and available to all staff of the hospital.

Basic Availability at the Hospital

o Trained doctors

o Define roles for doctors, nurses, administrative medical officer and medical records officer.
. Monitoring committee to review response to cases and adherence to SoP.

o Documentation of chain of custody: direction on managing, packing and dispatching medico
legal evidence from the hospital to the FSL.

At the facility level

o Trained doctor designated for examination.

* In case of a girl or woman, every possible effort should be made to find a female doctor
but absence of availability of lady doctor should not deny or delay the treatment and
examination.

* In case a female doctor is not available for the examination of a female survivor, a

male doctor should conduct the examination in the presence of a female attendant. In
case of a minor/person with disability, his/her parent/guardian/any other person with
whom the survivor is comfortable may be present.

o In the case of a transgender/intersex person, the survivor should be given a choice as to
whether she/he wants to be examined by a female doctor, or a male doctor. In case a female
doctor is not available, a male doctor may conduct the examination in the presence of a
female attendant.
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Police personnel must not be allowed in the examination room during the consultation with
the survivor. If the survivor requests, her relative may be present while the examination is
done.

There must be no delay in conducting an examination and collecting evidence.

Admission, evidence collection or filing a police complaint is not mandatory for providing
treatment.

The history taking & examination should be carried out in complete privacy preferably in
a designated room in the hospital for examination of sexual violence survivor. The room
should have adequate space, sufficient lighting, a comfortable examination table, all the
equipment required for a thorough examination,

Infrastructural requirements

Following should be available at each facility:

Forms for documentation

Large sheet of paper to undress over; Paper bags for clothing collection; Catchment paper;
Sterile cotton swabs and swab guards for biological evidence collection; Comb; Nail Cutter;
Wooden stick for finger nail scrapings; Small scissors; Urine sample container; Tubes/ vials/
vaccutainers for blood samples (EDTA, Plain, Sodium fluoride); Syringes and needle for
drawing blood; Distilled water; Disposable Gloves; Glass slides;

Envelopes or boxes for individual evidence samples; Labels; Lac(sealing wax) Stick for sealing;
Clean clothing, shower/hygiene items for survivors use after the examination

Other items for a forensic/medical examination and treatment that may be included are:

Woods Lamp/Good Torch; Vaginal Speculums; Drying rack for wet swabs &/or clothing;
Patient gown, cover sheet, blanket, pillow; Post-It Notes to collect trace evidence;
Microscope; Colposcope/ Magnifying glass; Toluidine blue dye; 1% Acetic acid diluted spray;
Urine Pregnancy test kit; Surgilube; Medications

The collected samples for evidence may be preserved in the hospital till such time that
police are able to complete their paper work for dispatch to forensic lab test including DNA.

After the examination is complete the survivor should be permitted to wash up, using the
toiletries and the clothing provided by the hospital if her own clothing is taken as evidence.

Admission should not be insisted upon unless the survivor requires indoor stay for
observation/treatment.

Survivors of sexual violence should receive all services completely free of cost.
Thisincludes OPD/inpatient registration, lab and radiology investigations, UPT and medicines.
The casualty medical officer must label the case papers for any sexual violence case as “free”.
Medicines should be prescribed from those available in the hospital.

If certain investigations or medicines are not available, the social worker at the hospital
should ensure that the survivor is compensated for investigations/ medicines from outside.
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o A copy of all documentation (including that pertaining to medico-legal examination and
treatment) must be provided to the survivor free of cost.

Psychosocial support

o Psychological first aid provision is the responsibility of each HCP. This should not be confused
with counselling.

o HCP must demystify medical procedures related to examination, evidence collection and
treatment. A core message that should be reiterated is that assault was not her fault.

o Acknowledge survivor’s courage and encourage the person to express feelings

o Explain to the survivor that a range of emotions may be experienced and that support needs
to be sought to help deal with those emotions

o Assess for physical safety as well as suicide ideation and assist her to plan for her safety.

o HCPs need to connect survivors to resources and also explain the available schemes for
rehabilitation and compensation

o Communicating with the family of the survivor and involving them in the healing process of
survivor is also important.

Psychological first aid:

° Explain to the survivor that this is a crime/violence and not an act of lust or for sexual
pleasure.
o Emphasize that this is not a loss of honor, modesty or chastity but a violation of his/her

rights and it is the perpetrator who should be ashamed.
o Take help of a counselor if required.
Facilitating procedures:

o The health worker should explain to the survivor in simple and understandable language the
rationale for various procedures and details of how they will be performed.

o Specific steps when dealing with a survivor from marginalized groups such children, persons
with disability, persons from LGBT, sex workers or persons from minority community, may be
required as recommended in Chapter 3.

o Ensure confidentiality and explain to the survivor that s/he must reveal the entire history to
health professional without fear and not hide anything

o The fact that genital examination may be uncomfortable but is necessary for legal purposes
should be explained to the survivor. The survivor should be informed about the need to
carry out additional procedures such as x-rays, etc which may require a visit to others
departments.

Informed consent:

o The following information needs to be given:
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Purpose of medico-legal examination. Examination may involve an examination of the
mouth, breasts, vagina, anus and rectum.

Forensic evidence may be collected with the consent of the survivor. This may include
removing and isolating clothing, scalp hair, foreign substances from the body, saliva, pubic
hair, samples taken from the vagina, anus, rectum, mouth and collecting a blood sample.

Right to refuse either a medico-legal examination or collection of evidence or both, but that
refusal will not be used to deny treatment to survivor after sexual violence.

Reporting to police: Police will be informed about the sexual offence. However, if the
survivor does not wish to participate in the police investigation, it will not result in denial of
treatment for sexual violence. Informed refusal will be documented in such cases.

History taking

One should not feel awkward in asking for history of the sexual act.

Information regarding attempted or completed penetration by penis/ finger/ object in
vagina/ anus/ mouth should be properly recorded. There could also be other acts such as
masturbation of the assailant by the survivor, masturbation of the survivor by the assailant,
oral sex by the assailant on the survivor or sucking, licking, kissing of body parts.

Information about emission of semen, use of condom, sucking or spitting along with the
location should be clearly stated. Information about emission of semen outside the orifices
should be elicited.

Information regarding use of condom during the assault is relevant because in such cases,
vaginal swabs and smears would be negative for sperm/semen

In case of children, illustrative books, body charts or a doll can be used if available, to elicit
the history of the assault. When it is difficult to elicit history from a child, please call an
expert.

Post assault Information should be collected on activities like changed clothes, cleaned
clothes, bathed/ urinated/ defecated/ showered/ washed genitals (in all cases) and rinsing
mouth, drinking, eating (in oral sexual violence)/ had sexual intercourse after the incident of
sexual violence. This would have a bearing on the trace evidence collected from these sites.

Information related to past abuse (physical/sexual/emotional) should be recorded in order
to understand if there is any health consequence related to the assault. This information
should be kept in mind during examination & interpretation of findings.

Relevant Medical & Surgical History: Relevant medical history in relation to sexually
transmitted infections (gonorrhea, HIV, HBV etc.) can be elicited by asking about discharge
per-urethra/per-anus, warts, ulcers, burning micturition, lower abdominal pain etc. Based
on this information reexamination/ investigations can be done after incubation period of
that disease. If there is vaginal discharge, record its type, i.e., texture, colour, odour, etc.

Relevant surgical history in relation to treatment of fissures/injuries/scars of ano-genital
area should be noted.
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Per Vaginum examination:

o Per vaginum examination, commonly referred to by lay persons as ‘two-finger test’, must
not be conducted for establishing an incident of sexual violence and no comment on the
size of vaginal introitus, elasticity of the vagina or hymen or about past sexual experience
or habituation to sexual intercourse should be made as it has no bearing on a case of sexual
violence. No comment on shape, size, and/or elasticity of the anal opening or about previous
sexual experience or habituation to anal intercourse should be made.

Injury documentation

o Examine the body parts for sexual violence related findings (such as injuries, bleeding,
swelling, tenderness, discharge). This includes both micro mucosal injuries which may heal
within short period to that of severe injuries which would take longer to heal. Please refer
to section VI Point 17 of the Guidelines.

o Injuries must be recorded with details - size, site, shape, colour.

o If a past history of sexual violence is reported, then record relevant findings. Sexual violence
is largely perpetrated against females, but it can also be perpetrated against males,
transgender and intersex persons.

The nature of forensic evidence collected will be determined by three main factors-

o nature of sexual violence,

o time lapsed between incident of sexual violence and examination and

o whether survivor has bathed or washed herself.

Opinion

° Doctors should not, on the basis of the medical examination conclude whether rape/sexual

assault had occurred or not. Only findings in relation to medical findings should be recorded
in the medical report.

o Drafting of provisional opinion should be done immediately after examination of the survivor
on the basis of history and findings of detailed clinical examination of the survivor.

o Absence of injuries may be due to:

* Inability of survivor to offer resistance to the assailant because of intoxication or

threats
* Delay in reporting for examination

o It should be always kept in mind that normal examination findings neither refute nor confirm
sexual violence. Hence circumstantial/other evidence may please be taken into consideration

Comprehensive medical care
o Urgent medical needs must be prioritized.
Sexually Transmitted Infections:

o If clinical signs are suggestive of STD, collect relevant swabs and start PEP. If there are
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no clinical signs, wait for lab results. For non-pregnant women, the preferred choice is
Azithromycin 1gm stat or Doxycycline 100mg bd for 7days, with Metronidazole 400 mg for
7days with antacid.

For pregnant women, Amoxycillin/Azithromycin with Metronidazole is preferred.
Metronidazole should NOT to be given in the 1st trimester of pregnancy.

Hepatitis B. Draw a sample of blood for HBsAg and administer 0.06 ml/kg HB immune
globulin immediately (anytime upto 72 hours after sexual act).

Pregnancy Prophylaxis (Emergency Contraception)

The preferred choice of treatment is 2 tablets of Levonorgestrel 750 ug (Norlevo), within 72
hours. If vomiting occurs, repeat within 3 hours. OR 2 tablets COCs Ovral/ Mala D - 2 tablets
stat, repeated 12 hours within 72 hours Novelon/Femilon/Ovral L - 4 tablets stat, repeated
after 12 hours within 72 hours.

Although emergency contraception is most efficacious if given within the first 72 hours, it
can be given for up to 5 days after the assault.

Pregnancy assessment must be done on follow up and the survivor must be advised to get
tested for pregnancy in case she misses her next period.

Lacerations: Clean with antiseptic (Savlon/Dettol) or soap and water. If the survivor is already
immunized with Tetanus Toxoid or if no injuries, TT not required. If there are injuries and
survivor is not immunized, administer %2 cc TT IM. If lacerations require repair and suturing,
which is often the case in minor girls, refer to the nearest centre offering surgical treatment.

Post Exposure Prophylaxis (PEP) for HIV should be given if a survivor reports within 72 hours
of the assault. Before PEP is prescribed, HIV risk should be assessed.

Follow-up: Please emphasize the importance of follow up to the survivor. It is ideal to call
the survivor for re-examination 2 days after the assault to note the development of bruises
and other injuries; thereafter at 3 and 6 weeks. All follow ups should be documented.

Repeat test for gonorrhoea if possible.
Test for pregnancy.
Repeat after six weeks for VDRL.

Assess for psychological sequelae and re-iterate need for psychological support as per
section 5 of the guidelines.

Psychosocial care: All survivors should be provided the first line support. The health
professional must provide this support himself/herself or ensure that there is someone
trained at the facility to provide this. Refer to section VIl for details.

Interface with police:

Police cannot enter the examination space

They cannot provide consent for medico legal examination in survivors either unaccompanied
or under 12 years and in the absence of a guardian
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Doctors should not answer any police requisition , they should only hand over a copy of the
examination proforma findings to the police

No questions such as whether rape occurred or not, is she capable of sexual intercourse, is
she habituated to sexual intercourse should be answered

Interface with public prosecutor

Before a court appearance, doctor should equip herself with the examination and
documentation findings

Doctor should speak to the public prosecutor in advance so that she can be well-versed with
potential questions asked about the examination findings

Interface with judiciary:
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Doctor is called to the court as an expert witness .He/ she is expected to deliver a medical
opinion , which means interpret the medical findings to the court

As an expert witness the doctor must be equipped in explaining the lack of evidence to the
judiciary
It is the responsibility of the doctor to explain in the court that negative findings do not

indicate that sexual violence did not occur. This is because it is only a doctor who can explain
this fact on the basis of his documentation of circumstances of sexual assault

Misconceptions about hymenal status, overemphasis on injuries has also percolated to the
judiciary. Doctors must steer clear from commenting on these aspects even if the judiciary
asks for such comments as a doctor is a man of science and has to bring to the court scientific
evidence based on the findings of the assault.
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management Comrmttee ﬁ.md as per CIC approved rates

Capacxgy buﬂdmg :

1) The Health Department /Disestor in chief will arrange for trairing of medical ofﬁcers
conducting medical exammatlon of chilld victims of sexual assault on essential counseling -
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SIS G Ll
Afgen fifsal & g gfrey &Y sy
S.No. Particulars of loss or injury Minimum Limit | Upper Limit of
of Compensation
Compensation
1 Loss of Life Rs. 5 Lakh Rs. 10 Lakh
2 Gange Rape Rs. 5 Lakh Rs. 10 Lakh
3 Rape Rs. 4 Lakh Rs. 7 Lakh
4 Unnatural Sexual Assault Rs. 4 Lakh Rs. 7 Lakh
5 Loss of any Limb or part of body resulting Rs. 2 Lakh Rs. 5 Lakh
in 80% permanent disability or above
6 Loss of any Limb or part of body resulting Rs. 2 Lakh Rs. 4 Lakh
in 40% and below 80% permanent
disability or above
7 Loss of any Limb or part of body resulting Rs. 1 Lakh Rs. 3 Lakh
in above 20% and below 40% permanent
disability.
3 Loss of any Limb or part of body resulting Rs. 1 Lakh Rs. 2 Lakh
in below 20% permanent disability.
9 Grievous physical injury or any mental Rs. 1 Lakh Rs. 2 Lakh
' injury requiring rehabilitation
10 Loss of Foetus i.e. Miscarriage as a result Rs. 2 Lakh - Rs. 3 Lakh
of Assault or loss of fertility
11 In case of Pregnancy on account of rape. Rs. 3 Lakh Rs. 4 Lakh
12 Victim of Burning : '
a. In case of disfigurement of face Rs. 7 Lakh Rs. 8 Lakh
b. In case of injury more than 50% Rs. 5 Lakh Rs. 8 Lakh
c. In case of injury less than 50% Rs. 3 Lakh Rs. 7 Lakh
d. In case of injury less than 20% Rs. 2 Lakh Rs. 3 Lakh
13 Victims of Acid attack
a. In case of disfigurement of face Rs. 7 Lakh Rs. 8 Lakh
b. In case of injury more than 50% Rs. 5 Lakh Rs. 8 Lakh
c. In case of injury less than 50% Rs. 3 Lakh Rs. 5 Lakh
d. In case of injury less than 20% Rs. 3 Lakh Rs. 4 Lakh
Note:

(1)  If a woman victim of sexual assault/acid attack is covered under one or more category of the
schedule, she shall be entitled to be considered for combined value of the compensation.

(2)  Nothing in this scheme shall prevent victims or their dependents from instituting any civil
suit or claim against the perpetrator of offence or any other person indirectly responsible for the
same.
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T o . ’ Government of Jharkhand
. . - Home Department

Notification '
. - : ' The 3% August, 2012

No. 5 Misc. (01)-81/291 0/3735:-_In exercise of the-powers conferred-by-section357A
“~of the Code of Criminal Procedure, 1973 (Act 2 of 1974), the Govemor of Jharkhand
hereby frames the” following scheme for providing funds for the purpose “of
compensation to the victim or his dependents who have ‘suffered loss or injury as a

result of the crime and who require rehabilitation, namely :-

Short titlé:-

1. _ This scheme may be called the Jharkhand Victim
Cornpensation Scheme, 2012. ’

Definitions:- S -

2. o In this scheme, unless the context otherwise requires:-

(a) "Act" means the Code of Criminal Procedure, 1973 (2
of 1974);

(b) "Schedulé" means Schedule appended to this Scheme;
(c) - “State” means State of Jharkhand;

(d) "Victim" means a person who himself has suffered loss
or injury as a result of crime and require rehabilitation
and includes dependent family members.

(ey “District Legal Services Authrity” means a authority
constituated under the Chairmanship of the Principal
District and_Session Judge of the District constituated
under the Legal Services Authorities Act 1987.

(63) The “State committee” means a Committee constituated

- under the Chaxrmanshlp of the Director, Prosecution of .

‘ the State to be notified by the State Government.
Victim Compensation Fund:- .

3. ) There shall ~ be constituted a fund namely Victim
Compensation “Fund from which amount of
compensation under this scheme shall be paid to the
-victim or his dependents who haye suffered loss or
injury as a result of thie crime and who réquire
‘rehabilitation.

2) The State Government shall allot a separaie budget for
the purpose of the scheme every year.

{3) The Fund shall be operated by the Director,
Prosecution,” Government of Jharkhand.

(d) The fund at the district level shall be placed by the

Director, Prosecution and to be operated by the -
‘respective District Magistrates.
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 Eligibility for compensation:-

4. A Victim shall be eligible for the grant of compensation if; -

. (a) the offender-is not traced or identified, but the victim is
identified, and where no trial takes place, such victim
may also apply grant of compensation under sub section
(4) of section 357-A of the Act;

w6y e Victim/claimant Teport the crime to the officer-in-
charge of the police station within 48 hours of the
occurrence : or any senior police officer or Executive
Magistrate or Judicial Magistrate of the area provided
that the District Legal Services Authority, if satisfied,
for the reasons to be recorded in writing, may condone
the delay in reporting;
(¢)  the victim/claimant cooperate with the police and
prosecution durmg the investigation and trial of the
) case.
Pro_cedu're for grant of compcnsntiqn:—

5. 4] Whenever a recommendation is made by the Court
or an application is made by any victim or his dependent under
sub section (2) of section 357-A of the Act to the District Legal
Services Authority, the District Legal Services Authority shall

“examine, the case and verify the contents of the claim with
regard to the loss or injury caused to victim and arising out of
the reported criminal activity and may call for—any other
rélevant * information necessary in order to determine

- genuineness. After verifying the claim, the District Legal

_Services Authority shall after due enquiry award compensafion
within two months, in accordance w1th provisions of this
Scheme. ' .

2) Compensation under this Scheme shall be paid subject
to the condition that if the Trial court while passing judgement
at later date, orders the accused persons to pay any amount by
way of compensation under sub-section (3) of section 357 of
the Act, the victim/claimant shall remit an amoqunt ordered
.equal to the amount of compensation, or the amount order to be
paid under the said sub-section (3) of section 357 of the Act,
which ever is less. An undertaking to this effect shall be given
by the victim/claimant before the disbursal of the compensation
amount.

(3)  The District Legal Services Authority-shall decide the
quantum of compensation to be awarded to the victim or his
dependents on the basis of loss caused to the victim, medical
expenses to be incurred on treatment, minimum sustenance
amonnt required for rehabilitation including such incidental
charges as funeral expenses etc. The Vompunsatmu May vary
from-case to case depending on fact of each case..

(4) The quantum of compensation to be awarded to the

victim or his dependents shall not exceed the maximum limit as *
per schedule-L.
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5) The amount of compensation decided under the scheme
shall be disbursed to the victim or his dependents as the case

may be; from the Fund.

6) Compensation receivcci by the victim from the State in
relation to the crime in" question, namely, insurance, ex-gratia
and/or payment -received under any other Act or State-run

e e o e e ——=—gcheme; Tshial | TbE ™ cornisidéred “as T part of the “compensation

amount under these rule and if the eligible compensation
amount exceeds the payments received by the victim from

.collateral sources mentioned above, the balance amount shall

be paid out of Fund.

Q) The cases covered under Motor Vehicle Act, 1988(59 of
1988) wherein compensation is to be awarded by the Motor
Accident Claims Tribunal, shall not be covered under the
Scheme.

®) The Distriet Legal Services Authority, to alleviate the
suffering of the victim, may order for immediate first aid

- facility or medical benefiis to be made available free of cost on

the certificate of the police officer not below the rank of the

officer-in-¢harge of the police station or Magistrate of the area -

concerned or any other interim relief as it may deem fit.

Order to be placed on record:-

6.

Limitation:--

7.

Appeal:-

Copy of the- order of compensation. passed under this Scheme
shall be mandatorily placed on record of the trial Court to
enable the court to pass order of' compensation under sub-

. section(3) of section 357 of the Act.

No claim made by the victim or his dependents under sub-
section(4) of section 357A of the Act shall be entertained after
a period of six months of the crime:

Provided that the District Legal Services Authority, if’

satisfied, for the reasons to be- recorded in writing, may
condone the delay in filing the claim.

Any victim ‘aggrieved of the denial of compensation by the
District. Legal Services Authority may file an appeal before the
State Commiittee within a period of ninety-days:

Provided that the State Committee, if satisfied, for the
reasons .to be recorded in writing, may condone the delay in
ﬁ!mg the appeal. - -




SCHEDULE-I

SI. No. | Particular of Loss or Injury Maximum limit of
] ’ compensation

1 Loss of life Rs. 2.00 lacs
2 Loss of any limb of part of body resulting | Rs. 50,000/-

80% or above handicap .
3. Loss of any limb or part of body. resultmg- -Rs:20;000/-- = =7 77T

--————"1"40% & below 80% handlcap )

4, Rape of Mmor ) ) Rs. 50,000/-
5. Rape. - - - Rs.20,000/-
6. Rehabilitation . ' "Rs.20;000/-
7. Loss of any limb or part of body resulting | Rs.10,000/-

below 40% handicap
8. Loss of injury causing severe mental agony to | Rs. 10,000/-

women and child victims in casé like Human

trafficking ) .
9. Simple Loss or injury to Child victim Rs. 10,000/-

" By the ordér of Governor, Jharkhand
Sds-
(J.B. Tubid)
Principal Secretary.

Memo No. 3735/ Ranchi, Dated- 03/08/2012-

- Copy forwarded to the Superintendent, Govt. Press, Doranda, Ranchi for
publication in the next issue of Gazette and supply 200 copi¢s to the undersigned.

’*f\“/
Deputy Secrefary to Govt.

Memo No. 3735/ ) Ranchi, Dated 03/08/2012'

Copy forwarded to the Accountant General, Jharkhand, Ranchi/Principal
Secrétary -to Governor of Jharkhand/Principal Secretary. to the Chief Minister of
Jharkhand/ All  Principal Secretaries/Secretaries/Head ~ of  Department,
Jharkhand/Registar - General, Jharkhand, High Court, Ranchi/All Divisonal
Commissionor, Jharkhand/ Director General & Inspector General of Police,
Jharkhand, Ranchi/Director/Asst. Director, Directoraite ‘of Posecution, Jharkhand,
Ranchi/All D.Cs/S.S.Ps/S.Ps., Jharkhand for information & necessary action please.

_ : - Deputy Secxet&py to Govt.
Memo No. 3735/ ' Ranchi, Dated 03/08/2012

Copy forwarded to Addl. Secretury, Ministry of Home Atfairs (CS Division) .

Government of India, Nprlh Block, New Delhi for information pleage.

- Deputy Sccretary"t‘o Gouvt.
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